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PREFACE. 


To  every  hojiest  man  in  the  United  States,  whether  federalist  of 
republican,  whether  clergy  or  layman,  whether  lawyer  or  legislator, 
whether  native  or  foreigner,  this  work  is  most  respectfully  dedicated  by 
the  author.  But  if  it  should  come  by  accident  into  the  hands  of  any  one 
for  whom  it  is  not  intended,  he  is  requested  to  observe  the  rule  of  law 
that  forbids  a  man  to  be  a  judge  in  his  oivn  cause.  If  he  should  be  a 
judge  haviiTg  a  salary,  a  lawyer  seeking  fees,  a  clerk  or  sheriiF  entitled  to 
costs,  all  such  are  interested  directly :  or  if  he  has  even  relations  who  are 
in  possession  or  expectancy  of  either  of  the  above  benefits,  all  such  are 
disqualified  at  common  law  to  be  judges  of  this  work;  and  every  word, 
they  or  either  of  them  may  say  against  it,  must  be  considered  as  the  ar- 
gument of  counsel  in  favor  of  his  client  for  the  sake  of  his  fee ;  and  he 
is   a  poor  lawyer  who  cannot  make  a  good  argument  out  of  a  bad  cause. 

You  my  honest  reader  who  pay  those  sums,  should  be  cautious  how 
you  attempt  to  enter  the  lists  of  argument  with  these  interested  gentle- 
men, further  than  to  tell  them,  you  are  a  christian  and  will  be  advised 
by  St.  Paul ;  that  you  love  peaceable  domestic  tribunals,  and  will  choose 
those  approved  by  judge  Blackstone ;  that  you  are  a  lover  of  general 
Washington,  and  you  will  follow  his  policy  about  law  suits,  ^s  well  as 
that  of  the  quakers,  methodists,  and  merchants  of  the  capital  cities. 
But  when  you  read  this  pamphlet  over  and  over  again,  which  sew  to 
your  almanac,  and  keep  it  safe  and  handy  for  rainy  days  or  long  winter 
nights,  and  when  often  read  and  well  remembered,  you  may  attack  the 
best  of  them  boldly ; — if  you  are  beat  once,  look  over  your  book  again, 
and  you  will  discover  how  you  lost  the  day,  and  be  prepared  against  the 
next  attack  ;  persevere  until  you,  triumph. 

Whatever  may  be  the  fate  of  this  work,  the  author  feels  a  perfect 
consciousness  of  having  done  his  duty,  according  to  the  best  of  his  judg- 
ment, to  the  community.  He  had  long  witnessed  the  difficulty  of  obtain- 
ing justice  ;  he  has  found  but  two  sentiments  in  society  on  the  subject  j 
the  interested  are  all  in  favor  of  the  present  system — the  disinterested 
all  against  it.  This  division  of  sentiment  led  the  author  to  a  search  for  a 
remedy  of  the  evil,  and  this  remedy  he  conceives  he  has  found  provided 
by  the  m.ere  change  of  a  single  word  ;  to  wit,  the  word  both  changed  for 
either. 


IV 

Sm-ely  there  never  was  so  important  a  reformation  proposed  by  s» 
small  a  change  or  amendment :  for  I  venlm-e  to  predict,  that  the  mere 
exchange  of  the  word  either  for  the  word  both,  will  soon  reduce  the  busi- 
ness of  the  courts  of  justice  within  due  bounds ;  and  in  some  time,  even 
render  reference  itself  seldom  necessary,  as  people  will  settle  their  own 
business  without  putting  it  on  the  docket,  when  they  find  neither  injiis' 
tice  nor  delay  can  be  effected  by  it. 

Should  difficulties  arise,  under  a  genei-al  law  of  reference,  not  felt 
now,  they  may  easily  be  provided  against  as  they  discover  theftiselvei. 
But  that  the  remedy  is  a  safe  and  a  suitable  one,  cannot  have  a  strongel* 
proof,  than  that  the  lawyers  who  divide  on  every  other  question,  are  iTiia- 
nimous  on  this,  in  favor  of  their  own  interest.  On  questions  of  interest, 
men  never  divide  ;  but  on  questions  of  principle,  the  greatest,  wisest, 
and  best  of  men  divide — hence,  the  unanimity  of  the  lawyers  and  court 
oflFtcers  is  the  strongest  evidence  they  are  governed  not  by  principle  but 
self  interest. 

Neither  should  they  be  blamed  for  advocating  their  interest,  but  yo« 
reader,  should  follow  their  example  and  advocate  your  interest,  which  is 
precisely  the  opposite  of  theirs.  Peace,  honesty,  and  agreement  among 
men  is  our  happiness^  but  the  ruin  cf  lawyers.  Fraud,  disputes,  and  lavr 
suits  are  the  happiness  of  lawyers,  but  the  ruin  of  honest  men.  They 
live  onjGu,  not  you  on  them:  therefore  like  Pharoah  with  the  Israelites, 
they  u'i//  Jiot  let  you  gojrotn  your  bondage,  so  long  as  they  can  retain  yoti. 

With  this  light  before  your  eyes,  examine  the  subjoined  work,  and 
if  the  first  chapter,  sketching  the  origin  of  jury  trial  and  other  dry  his- 
torical matters,  should  prove  unentertaining,  be  not  discouraged  but  read 
on.  Always  keeping  in  mind  that  the  reformation  of  law  suits,  is  of  suf- 
ficient importance  to  engage  your  most  earnest  attention  and  greatest  exer- 
tions. 

My  intention  in  this  work,  is  to  expose  to  full  view  the  prodigious 
evil  of  our  jurisprudence,  and  to  suggest  a  competent  remedy  for  that  evil 
by  a  reform . 

In  executing  this  task,  I  shall  have  recourse  to  no  fiction  or  false- 
hood, neither  will  I  employ  improper  personal  or  proftsfional  invective; 
and  the  authorities  cited  shall  be  the  most  approved  and  respected  (sucH 
xs  Blackstone)  even  by  the  bench  and  bar. 

The  arrangement  I  propose,  is,  1st.  to  exhibit  the  origin  and  pro- 
gress of  the  present  system,  embracing  the  jury,  the  judges,  and  the  law- 
yers, together  with  pleadings  and  rules.  I  shall  then  exhibit  the  remedy 
either  by  an  amendment  of  the  present  system,  or  by  a,  general  aubstitu* 


tion  of  reference  for  jury,  and  conclude  with  a  general  view  of  the  pro- 
bable effects  on  society,  and  some  advice  to  the  reader. 

I  wish  however,  to  apprise  the  reader,  that  he  is  not  to  suppose  the 
subject  will  be  treated  with  as  piuch  justice  as  it  requires,  or  rather  as  it 
is  susceptible  of;  although,  I  expect  to  convince  every  faithful  enquirer  af- 
ter truth,  that  the  present  system  partakes  strongly  of  that  general  plan 
of  fraud  which  characterises  European  governments,  an^  which  appears 
to  have  been  the  original  fruit  of  monkish  craft ;  wherel  /  the  cunning 
invented  schemes  to  live  on  the  honest  ignorant. 

As  I  intend  this  for  common  readers,  who  are  unacquainted  with  things 
very  familiar  to  ^men  whos3  profession  is  the  study  of  legal  subtlety,  I 
shall  no  doubt  be  thought  puerile  in  noticing  matters  already  comprehended 
by  the  latter;  but  which  would  without  illustration  be  lost  to  the  former, 
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SAMPSON 


THE  PHILISTINES. 


CHAPTER  I. 

Origin  of  Trial  by  Jury, 

X  RIAL  by  jury  is  of  such  early  date,  that  none  at- 
tempt to  assign  it  one,  all  agreeing  that  it  was  the  esta- 
blished mode  of  trial  used  by  all  those  northern  barbarians 
(as  commonly  termed)  who  overrun,  conquered,  and  ulti- 
mately settled  in  the  extensive  territories  of  the  Roman 
empire. 

It  was  those  same  barbarians,  who  introduced  the 
feudal  system  ;  and  the  high  probability  is,  that  the  maimer 
of  trial  was  an  appendage  of  the  system,  being  well  suited 
to  it,  and  to  the  general  genius  of  nations  of  warriors. 

The  feudal  system  consisted,  contrary  to  opinions 
very  commonly  received,  of  a  liberty  and  equality  partak- 
ing of  republicanism,  but  organised  for  and  directed  to 
%var,  and  conquest,  and  general  defence."^  Though  after 
their  migration  and  conquests,  the  principles  of  primogeni- 
tures and  hereditary  descent,  followed  as  matter  of  policy, 
and  grew  into  tyranny.  The  general  in  chief  became  the 
prince,  the  next  in  command,  dukes,  counts,  barons,  &c. 
holding  their  lands  by  mesne  tenure,  and  subject  to  render  so 
much  ?hilitary  service.  1  hus  for  instance,  a  duke  held  a  pro- 
vince, and  was  to  furnish,  say  a  brigade  of  10,000  troops,  a 
certain  number  of  days  each  year.  This  duke,  subdivided  his 
province  into  counties  to  colonels,  each  of  whom  was  to  fur- 

*  Vide  Dr.  Stuart's  View,  page  2. 
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iiish  a  regiment  of  one  thousand.  Each  colonel,  (or  earl) 
eubdivided  into  hundreds,  under  captains,  to  furnish  one 
hundred.  Each  captain  or  baron  of  a  hundred,  subdivi- 
ded into  farms  (feuds  or  fees,)  each  to  furnish  one  man 
termed  a  knight  or  soldier. 

Here  however,  a  very  wide  difterence  in  the  condition 
of  a  soldier  existed,  from  those  of  modern  days,  though 
subject  to  commanders  like  our  militia,  their  equality  was 
not  soon  lost.  Arms  w^as  their  pride  and  glory ;  hence 
every  soldier  was  a  gentleman  and  man  of  honor,  who 
vvould  not  have  changed  place  with  the  richest  farmer, 
merchant,  or  professor,  of  modern  times. 

Little  of  these  things  indeed  existed,  but  whatever 
there  was,  fell  to  the  lot  of  the  conquered,  as  toq  mean  and 
mercenary  for  the  conqueror.  Hence  is  derived  that  point 
of  honor  now  used  in  combat  (or  duel)  for  any  insult ;  as 
W'ith  these  military  gentlemen,  to  utt'?r  a  falshood,  to  do  an 
act  of  injustice  not  authorised  by  their  institutions,  or  to  de- 
scend to  the  meannesses  common  in  modern  times,  render- 
ed them  infamous^  the  very  imputation  of  which  was  suf- 
ficient ground  for  a  duel. 

It  v/as  in  those  days  Vv^hen  the  highest  sense  of  military 
honor,  justice,  and  truth,  was  associated  upon  principles 
of  equal  rights  and  liberty,  that  these  brave  and  hardy 
sons  of  nature,  would  be  judged  on  every  charge  only  hij 
their  equala^  assembled  before  their  immediate  command- 
ers. Their  assemblies  were  frequent ;  and  it  made  a  part 
of  the  grandeur  of  the  commander,  that  his  dependents 
should  in  times  of  peace  assemble  at  or  attend  his  court  at 
stated  times. 

These  persons  so  attending,  for  the  honor  of  their 
lords  or  respective  commanders,  made  convenient  bodies, 
to  decide  all  controversies  either  civil  or  criminal.  At  first 
four  knights  were  returned,  who  chose  twelve  more, 
and  their  verdict  determined  ;  afterwards  the  twelve  alone 
were  summoned,  twelve  being  separated  and  charged  to 
find  whether  the  person  was  "  guilty  or  not  guilty"  and 
>vichout  which  finding,  none  was  pmiished. 

These  commanders  attending  the  courts  of  their 
chief,  where  they  in  like  manner  were  the  equals  (or  pares)^ 
tvied  disputes  among  themselves,  and  probably  charges  ot 
inferiors  against  them.  Thus  a  system  of  justice,  at  once 
natural,  suitable,  and  safe,  was  erected,  as  perfect  and  ap- 
plicable to  the  occasion  as  any  which  ever  did  or  will  exist. 
Being  at  the  castle  or  court  of  the  lord^  where  ^11  w^re  free 
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of  cost,  it  \vas  cheap;  being  the  same  thing  as  a  reterenc-eij 
(differing  only  as  to  numbers,  and  which  at  a  time  when 
there  were  no  books  nor  writing  to  examine,  was  as  conve- 
nient to  hear  witnesses  as  a  smaller  number  is  now)  it  was 
specdij ;  and  inasmuch  as  the  triers  were  the  equals  (or 
pares)  of  the  person  charged,  and  specially  appointed  to 
that  duty,  it  was  safe. 

This  indeed  is  what  justice  requires.  Unless  the 
mode  of  deciding  on  matters  of  dispute  is  cheap,  speedy, 
and  safe,  it  can  never  merit  the  title  of  justice,  and  in- 
somuch as  it  departs  from  those  requisites,  it  approaches 

to  INJUSTICE. 

Here  however  it  may  not  be  amiss  to  enquire,  whence 
it  happened,  that  these  rude  unlettered  men  of  the  north, 
should  have  been  the  only  people  who  fell  upon  this  very- 
natural  and  suitable  mode  of  trial,  and  that  it  was  not  dis- 
covered by  the  v/iser  nations  of  antiquity?  The  cause 
however  is  easily  found.  1  hese  people  vrere  not  possessed 
of  the  same  principles  as  other  nations.  Their  ideas  of 
vv^ealth  differed  from  others.  They  were  not  mercenary. 
The  artificial  riches  of  civilized  society  were  unknown  to 
them;  hence  none  wished  to  make  money  or  hold  an 
office  to  administer  justice.  V/ar  procured  all  that  their 
wants  required  }  war  was  honorable,  hence  they  followed 
war.  They  were  free  because  the  strength  of 'the  nation 
depended  on  the  exertions  of  every  individual.  Hence 
also  they  submitted  to  no  superior  to  judge  them. 

On  the  other  hand,  nations  which  pursue  wealth  by 
commerce,  do  not  entertain  the   same  notions  ;  they  lose 

that   sense  of  honor,  first,  by   stooping   to  make  gain. 

Wealth  then  becomes  substituted  for  honor  ;  and  the  crafty, 
who  always  try  every  possible  siiifc  to  gain  wealth  as  a 
mean  by  which  each  becomes  independent  of  the  other 
members  of  society ;  and  at  length  wealth  becomes  the 
substitute  for  valor  and  for  honor. 

Such  I  say,  historians  describe  those  nations  which 
they  have  been  pleased  to  term  barbarians,  who  were  the 
authors  oi  jury  trial;  which  mode  of  trial  has  been  co- 
pied by  good  men  very  early,  even  v^^here  the  military 
spirit  was  not  so  high,  and  where  it  was  employed  for  the 
use  of  civil  government,  v/ithout  any  connexion  with  mi- 
litary operations. 

^  Judge  Blackstone  says,  book  3d  chap.  23d.  ^'  The 
subject  of  our  next  enquires  will  be,  the  nature  and  me- 
thod of  tried  by  jury   (called  also  trial  by  the  country;  a 
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trial  that  seems  to  have  been  coeval  with  the  first  civil  ^6* 
vernment  thereof — certain  it  is,  that  they  were  in  use 
among  the  earliest  Saxon  colonies,  and  hence  it  is  that  we 
find  traces  of  juries  in  the  laws  of  all  those  nations  which 
adopted  the  feudal  system,  as  in  France,  Germany,  and 
Italy,  who  had  each  of  them  tribunals  composed  of  twelve 
good  men  and  true,  fboni  homines^)  usually  the  vassals  or 
tenants  of  the  lord,  being  the  equals  or  peers  of  the  par- 
ties litigant ;  and  as  the  lords  vassals  judged  each  other  in 
the  lords  courts,  so  the  kings  vassals,  or  the  lords  them- 
selves,  judged  themselves  in  the  kings  courts*"  "  This  tri- 
bunal was  universally  established  among  all  the  northern 
nations,  and  so  interwoven  in  their  very  constitution,  that 
the  earliest  accounts  of  the  one,  gives  us  also  some  traces 
of  the  other. 

Jury  trial  was  in  practice  under  Alfred  the  great,  wha 
appears  to  have  established  it  as  a  part  of  the  civil  state, 
unconnected  with  the  military  state,  and  in  the  courts  of 
his  day.     Blackstone,  book  3,  chap.  4,  says, 

*'  The  policy  of  our  ancient  constitution,  as  regulated 
by  Alfred  the  great,  was  to  bring  justice  home  to  every 
77ian\s  door^  by  constituting  as  many  courts  as  there  are 
manors  and  townships  in  the  kingdom,  wherein  injuries 
were  redressed  in  an  easy  and  expeditious  manner,  by  the 
suffrage  of  neighbors  and  friends.  These  inferior  courts, 
at  least  the  name  and  form  of  them,  still  continue  in  our 
legal  constitution  :  but,  as  the  superior  courts  of  record, 
have,  in  practice^  obtained  a  concurrent  original  jurisdic- 
tion with  these  ;  and  as  there  is  besides,  a  power  of  re- 
moving actions  thither  from  all  the  inferior  jurisdictions  ; 
upon  these  accounts  it  has  happened^  tiiat  these  petty  tribu- 
nals have  fallen  into  decay,  and  almost  into  oblivion  : — 
whether  for  the  better  or  worse  ma}'  be  matter  of  specula- 
tion," &c. 

''  1  he  lowest  of  these  courts  is  the  court  of  PiepoU' 
dre,  so  called  from  the  dusty  feet  of  the  suitors,  or  f)ied 
puldreaux^  (a  pedlar  in  old  French)  and  thereby  signifying 
the  court  of  such  petty  chapmen  as  resort  to  fairs  and  mar- 
kets. It  is  a  court  of  record*  incident  to  every  fair  and 
market,  of  vvhich  the  steward  of  him  who  owns  or  has  the 
toll,  is  the  judge  j  and  its  jurisdiction  extends  to  adminis- 
ter justice  for  all  commercial  injuries  done  at  that  very 


*  Its  becoming  a  ccurt  of  record  of  modern  date,   may  he,  but  that 

,  1  ,^.^^  ^'^i-vo  been  the  cr.i;c  ar-ciciitlv,  w/6c;»  they  could  not  Tjritc. 
coiud  "^ 
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fair  or  market,  and  not  in  any  preceding  one.  So  that  the 
injury  must  be  done,  complained  of,  heard,  and  determin- 
ed, within  the  compass  of  one  and  the  same  day,  unless  the 
fair  holds  longer." 

"  2d.  The  court  baron,  is  a  court  incident  to  every  ma- 
nor  in  the  kingdom,  to  be  holden  by  the  steward  within  the 
said  manor.  It  is  held  before  the  freeholders  who  owe 
suit  and  service  to  the  manor,  the  steward  being  rather 
the  clerk  than  the  judge,  just  similar  to  a  justice  of  peace. 
The  freeholder's  court  was  composed  of  the  lord's  tenants, 
who  w^ere  the  peers  of  each  other,  and  w€re  bound  by  their 
feudal  tenure  to  assist  their  lord  to  dispense  domestic  jus- 
tice. This  Avas  formerly  held  every  three  weeks,  and  its 
most  important  business  to  determine  all  controversies  re- 
lat'mg  to  the  right  of  land  within  that  manor.  It  may  also 
hold  pleas  of  any  personal  action  of  debt,  trespass  on  the 
case,  or  the  like,  where  the  debt  or  damages  do  not  exceed 
forty  shillings."  But  which  sum  then,  was  by  a  fair  cal- 
culation, equal  to  two  hundred  dollars  now.* 

3d.  "  A  hundred  court  is  only  a  larger  court  baron, 
being  held  for  all  the  inhabitants  of  a  particular  hundred, 
instead  of  a  manor.  The  freeholders  are  here  also  judges^ 
and  the  steward  the  clerk,  as  in  the  case  of  a  court  baron, 
and  it  is  merely  a  court  of  greater  jurisdiction. 

This  is  said  by  sir  Edward  Coke  "  to  be  derived  out 
of  the  county  court,  for  the  ease  of  the  people^  that  they 
7?iight  have  justice  done  to  them  at  their  own  doors^  without 
any  charge  or  loss  of  time  :"  But  its  institution  was  proba- 
bly coeval  with  that  of  hundreds  themselves,  which  w^ere 
formerly  observed  to  have  been  introduced^  though  not  in- 
vented, by  Alfred,  being  derived  from  the  policy  of  the 
ancient  Germans. 

4th.  "  The  fourth  or  county  court,  is  a  court  inci-, 
dent  to  the  jurisdiction  of  the  sheriff,  but  is  not  a  court  of 
record."  [It  is  not  much  different  from  the  others,  except 
as  to  greater  extent  of  territory,  and  by  the  statute  of  Glou- 
cester, and  43  of  Eliz.  chap.  6,  attempts  w^ere  made  to  pre- 
vent bringing  or   moving  actions  for  less  sums  than  forty 

*  Book  1,  chap.  2d,  Blackstone  says,  that  forty  shilHngs  in  the  reign 
ot  Henry  VI.  1422,  were  equal  to  twelve  pounds  in  time  of  queen  Anne, 
or  1702,  or  twenty  pounds  in  1765.  And  as  Alfred  lived  in  872,  and  there  be- 
ing much  more  time  between  his  reign  and  that  of  Henry,  than  between  Henry 
and  Amie,  or  George,  and  forty  years  since,  it  will  not  be  far  amiss  to  consi- 
der the  forty  shillings  equal  to  seventy  five  pounds — especially  as  it  is  fur- 
ther said,  that  forty  shillings  a  year  in  Henry's  time,  enabled  a  man  to  live 
easy  and  independent. 

B 
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shillings  into  the  superior  courts  ;  but  these  statutes  are  ne- 
gle  cted.]  '- '  Thejreeholders  of  the  county  are  the  real  judges 
in  this  court,  and  the  sheriff  the  ntiinisterial  officer,  and  by 
a  special  writ  called  a  justicies,  may  hold  pleas  to  any  a- 
mouRt  in  personal  actions,  (as  well  as  all  real  actions)  which 
is  a  writ  empowering  him"  for  the  sake  of  dispatch,  to  do 
the  same  justice  in  his  county  "  court  as  might  otherwise 
be  had  at  Westminster.'^*  This  court  was  not  to  be  adjourned 
for  more  than  one  month  of  28  days — and  in  these  times, 
this  was  a  court  of  great  dignity  and  splendor ;  the  bishop, 
the  earl,  and  principal  men  within  the  county  sitting  there- 
in to  help  to  administer  justice.  But  in  modern  times  as 
proceedings  were  made  removeable  from  hence  into  the. 
king's  superior  courts,  as  well  as  from  the  other  courts,  and 
by  writ  of  error :  this  has  occasioned  a  disuse  of  them  all."^ 
Here  I  would  remark,  that  unless  a  court  is  a  tribunal 
of  final  determination  in  practice;  few  men  will  bring 
suits  into  it,  no  matter  how  perfect  its  decisions,  men  will 
go  to  that  court  first  (if  the  probability  is  that  they  must 
go  there  at  all,  and  they  have  concurrent  jurisdiction,) 
which  is  in  practice  final. 

Here  I  speak  of  *'*-  practice'''*  for  a  court  may  by  law,  be 
appealed  from,  without  making  the  appeal  common  'inpraC' 
tice,  and  this  depends  on  the  lawyers  chiefly  ;  no  suitor  de-» 
mands  an  appeal ;  it  is  the  lawyer  who  advises  the  appeal, 
that  he  may  profit  himself.  And  it  ought  to  be  a  serious 
question  with  every  legislature,  v/hether  such  appeals  ought 
to  exist,  seeing  that  they  generally  do  more  harm  than  good ; 
for  It  is  here  evident,  from  Blackstone,  tha"  it  is  from  that 
cause  the  people  of  England  are  deprived  of  their  ancijent, 
simple,  cheap,  and  speedy  trial  by  jury,  as  will  be  shewn 
more  fully  as  we  proceed. 

The  writ  of  "•justicies''^  above  noticed,  which  w^as  obtain- 
able, musthave  been  of  later  date,and  since  the  establishment 
of  judges,  &c.  because  he  says,  when  speaking  of  the  court 
of  conjmcn  pleas,  "  By  the  ancient  Saxon  constitution 
(which  lasied  till  William  the  conqueror,  1066)  there  was 
only  one  superior  court  of  justice  in  the  kingdom,  and  that 
court  had  cognizance,  both  of  civil  and  spiritual  causes ; 
viz.  the  wittc  nag  emote,  or  general  council,  which  assembled 
annually  wherever  the  king  kept  christmas,  easter,  or 
Whitsuntide  ;  as  well  to  do  private  justice,  as  to  consult 
upon  public   business.     At  the    conquest  this  court  wa^ 

*  See  Sullivan's  Lectures  on  the  law  and  constitution  of  England. 
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changed  ;  the  eclcsiastical  jurisdiction  was   diverted  into 
another  channel  by  the  papal  inlluence,  and  the  conqueror, 
fearing  danger  from  annual  parliaments,  contrived  also  to 
separate  their  ministerial  power   as  judges,  from  their  de- 
liberative as  councellors  of  the  crown.     He  therefore  esta- 
blished a  constant  court  in  his  own  hall,  called  by  Bracton 
and  other  writers,  the   aula  regia,     1  his  court  was  com- 
posed of  the  king's  great  officers  of  state,  resident  in  his 
palace   and  usually  attendant  on  his  person :  such  as  the 
lord  high  constable  and  lord  marshal,  who  usually  presided 
in  matters  of  honor  and  of  arms,  and  determined  according 
to  the  law   militar}^,   and  law  of  nations.     Besides  these, 
^here  were  the  lord  high  steward,  and  lord  great  chamber- 
lain, the  steward  of  the  household,  the  lord  chancellor,  whose 
peculiar  duty  it  was  to  keep  the  king's  seal,  and  examine  all 
such  writs,  grants,  and  letters,  as  were  to  pass  under  that 
authority  ;  and  the  lord  high  treasurer  who  was  the  prin- 
cipal adviser  in  all  matters  relating  to  the  revenue  :  these 
high  officers  were  assisted  by  certain  persons  learned  in  the 
law,  called  the  king's  justices,  and  by  the  great  barons  of 
parliament,  all  of  whom  had  a  seat  in  the  aula  regla^  and 
formed  a  kind  of  court  of  appeal,  or  rather  of  advice  in 
matters  of  great  difficulty  and  moment." 

"  This  great  universal  court  being  bound  to  follow  the 
king's  household  in  all  its  progresses  and  expeditions,  the 
trial  of  common  causes  therein  was  found  very  burthensome 
to  the  subject,  wherefore  king  John  (in  1200)  who  dread- 
ed the  chief  justice,  very  readily  consented  that  a  certain, 
place,  (Westminster  Hall)  where  the  aula  regia  used  to  sit 
when  the  king  residedinthat  cit}^,  should  be  alixedpiace  for 
the  court ;  and  there  it  hath  continued  ever  since.  And 
the  court  becoming  hxed  and  stationary,  the  judges  became 
so  too,  and  a  chief  and  other  justices  v/ere  appointed, 
with  jurisdiction  to  hear  all  pleas  of  land  and  injuries 
merely  civil,  between  subject  and  subject." 

Having  thus  began  to  make  superior  courts,  they  went 
on  under  Henry  HI.  (1216)  and  Edward  III.  (1272)  until 
they  had  a  court  oi  chivalri/,  where  the  constable  and  mar- 
shall  were  judges  ;  3.  household  court  under  the  steward  of  the 
household  ;  the  exchequer  to  take  care  oi  the  revenue  ;  the 
king^s  bench  to  try  criminals ;  the  chancer  ij  under  the  keepers 
of  the  king's  seals,  and  king's  consience  ;  the  high  steward 
and  barons,  since  called  the  house  of  lords ;  each  and  every  of 
which  (except  the  two  first)  have  now  by  one  fiction  or  other, 
become  courts  of  original  jurisdiction  or  appeal,  to  decid^i 
upon  causes  involving  property. 
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It  is  here  worthy  of  notice,  that  until  the  13th  century- 
there  were  no  coz/rf^of  superior  jurisdiction  or  appeal  except 
the  parliament,  (formerly  called  the  wittenagemote)  and  the 
presumption  is,  that  there  must  have  been  none,  at  least 
very  few  appeals  carried  thither,  and  the  creation  of  one 
then  appears  to  have  been  as  much  to  remove  an  obnoxious 
and  dangerous  person  from  power  (the  grand  justiciar)  as 
to  accommodate  the  growing  wants  of  national  justice 
which  were  created  by  bringing  all  business  to  that  court. — 
Though,  as  is  very  common,  the  hint  which  this  accident  fur- 
nished being  taken,  six  or  seven  more  courts  were  erected  in 
a  few  years,  and  the  high  probability  is,  that  their  institution 
was  rather  the  result  of  ambition  and  rivalship  than  utility ; 
and  their  assumption  of  jurisdiction,  either  appellant  or 
concurrent  with  the  court  of  common  pleas,  was  usurpation 
certainly  by  fictions  invented  in  much  later  days. 

These  jictions  are,  in  the  court  of  exchequer ;  "that 
the  party  is  the  king's  debtor  or  tenant,  and  claims  the  pri- 
vilege of  being  tried  in  that  court  which  has  charge  of  the 
king's  revenue."  In  the  king's  benchj  it  alleges,  that  ''the 
party  is  arrested  for  some  criminal  o^Qnce  (for  which  alone 
this  court  was  erected)  and  prays  to  have  justice  against 
him."  In  the  chancery^  "that  he  has  no  relief  at  law, 
and  prays  relief  in  that  court  of  equitij^'^  &c. 

I  have  alleged  that  these ^c'i^io;2.9,  to  obtain  a  jurisdic- 
tion over  affairs  never  intended  for  these  courts,  is  an  evi- 
dence, that  it  was  not  for  the  wants  or  necessities  of  the  sui- 
tors, these  courts  were  created  courts  of  law,  but  as  pretexts 
to  justify  the  stretch  of  ambitious  men  possessing  powers  of 
a  different  nature.  In  proof  of  this,  it  appears,  that  divers 
laws  have  been  made  to  restrain  the  exercise  of  powers  in 
particular  courts  ;  and  we  must  feel  very  confident,  that  no 
suitors  were  capable  of  inventing  such  fictions^  and  if  they 
v/ ere,  the  judges  would  not  have  listened  to  them.  Nay 
farther,  wherever  we  find  acts  of  legislation,  we  ought  to 
presume  sufficient  motives  existed  to  induce  such  acts,  and 
the  statute  of  Rutland,  and  others  mentioned  by  Black- 
stone,  is  strong  evidence  that  these  courts  were  in  reality 
encroachments  on  the  rights  and  liberties  of  the  subject, 
duringthe  monkish  age,  when  law,  religion,  and  government 
were  nearly  all  in  their  hands,  as  none  others  could  read  or 
write.  From  whence  the  proverb,  nullius  clericus  nisi  can- 
6idiciis-^^\\Q  priest  no  lawver. 

"  The  benefit  of  clergy  "  was  claimed  by  the  clergy  as  their 
inherent  right,  and  jure  divino  or  of  divine  right.     That  is, 
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that  a  clergyman  should  not  be  punished  for  a  crhne  ;  and 
afterwards  it  extended  to  every  one  who  could  read,  whether 
clergyman  or  not ;  but  with  this  distinction,  that  in  the  case 
of  a  layman  he  should  in  capital  crimes  be   marked  by 
being  burnt  on  the  hand,  and  receive  the  benefit  of  clergy 
but  once  ;  while  the  clergyman  should  escape  burning,  and 
might   plead  it  as  often  as  necessary.     *'  This  distinction 
(says  Blackstone)  was  for  a  time  abolished,  by  two  statutes 
of  Henry  the  VIII.  butis  held  to  have  been  virtually  restor- 
ed by  hi-,  son  Edward  VI.  (1550)  which  statute  enacts  '*  that 
lords  of  parliament  and  peers  of  the   realm  having  place 
and  voice  in  parliam<2nt,  may  have  the  benefit  of  their 
peerage  equivalent  to  that  of  clergy,  for  the  first  offence,  al- 
though they  cannot  read,  for  all  clergiable  otlcnces,  and  also 
for  the  crimes  oi house  breaking.^  hlghxvay  robbings  hor^ie  steal- 
ings and  robbing  of  churches^     A  very  pious  catalogue  of 
crimes  for  lords  of  parliament  and  peers  of  the  reilm,  who 
could  not  read,  and  a  very  generous  exemption  for  them- 
selves who  made  the  laws,  and  for  the  clergy  vv^ho  could 
read  them,  contradistinguished  from  the  ignorant  laymen 
who  could  not  read  them  I 

I  have  noticedthis  subject  of  clerg^^,  with  a  view  of  shew- 
ing the  genius  of  those  times  w^hen  the  courts  of  law  under- 
went the  change  from  simple ^  cheapo  and  speedvj \\x^i\Q.Qs  by 
tv/elve  referees  or  jurors  at  home,  to  its  removal  into  five 
superior  courts  in  Westminster  Hall,  attended  with  enor- 
mous expense  and  delay,  I  have  said  twelve  jurors  or 
referees^  but  Blacksf  ne  seems  to  doubt  that  numbei*,  say- 
ing book  4,  chap.  33,  under  his  first  head.  "  For  whether 
or  no  their  juries  consisted  precisely  of  tivelve  men,  or 
were  bound  to  a  strict  unmiimitij ;  yet  this  admirable  crite- 
rion of  truth  (that  is  sworn  men  of  the  country)  and  most 
important  guardian  of  public  and  private  liberty,  we  owe 
to  our  Saxon  ancestors."  Let  it  then  be  supposed  they 
were  a  lesser  number  and  decided  by  a  majority,  and  they 
were  precisely  what  we  denominate  referees  or  arbitra- 
tors. 

Having  taken  a  view  of  xk^  jury  trial^  and  its  connex- 
ion with  modern  courts  ;  a  few  words  on  the  origin  of  law- 
yers^ in  those  courts  may  be  proper. 

3d.  Blackstone  chap.  5d.  "  An  attorney  at  lav^,  is  one 
who  is  put  in  tarn  or  stead  of  another,  to  manage  his  mat^ 
ters  of  law.  Formerly  every  suitor  was  obliged  to  appear 
in  person  to  prosecute^or  defend  his  otvn  suit :  unless  by 
special  licence  under  the  king's  letters  patent.    This  is  still 
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ihc  law  in  criminal  matters,  and  an  idiot  cannot  to  ?/i/,f 
(uai/,  appear  by  attorney,  but  in  person,  because  he  hath 
not  discretion  to  appoint  an  attorney  *  and  therefore  cannot 
be  tried  for  a  crime.  In  civil  matters  it  is  provided  by  sta- 
tute of  Westminster  the  2d  (13  Edward  I.  or  in  1283) 
and  several  subsequent  statutes,  that  attornies  may  be 
made  (by  a  written  v/arrant)  to  prosecute  or  defend  any 
action  in  the  absence  of  the  parties  to  the  suit.  These  at- 
tornies are  now  formed  into  a  regular  corps;  they  are  ad- 
mitted to  the  execution  of  their  office  by  the  superior 
courts  of  Westminster  Hall,  and  are  in  all  points  officers 
of  the  respective  courts  in  which  they  are  admitted.  So 
•early  as  Henry  IV.  [1400]  it  was  enacted,  that  attornies, 
should  be  examined  by  the  judges,  and  none  admitted  but 
such  as  were  virtuous^  learned,  and  sworn  to  do  their  duty. 
And  many  subsequent  statutes  have  laid  them  under  fur- 
ther regulations,  such  as  imprisonment  a  year  and  day, 
and  perpetual  silence,  if  guilty  of  deceit  or  collusion.  They 
may  take  on  them  the  prosecution  and  defence  of  suitors, 
who  are  therefore  called  their  clients,  like  the  dependents 
on  the  old  Roman  patricians  and  orators.  Those  indeed 
practised  ^r«^M',  for  honor  merely ;  and  so  likewise  it  is  es- 
tablished with  us,  that  a  counsellor  can  maintain  no  action 
for  his  fees,  which  must  be  given,  not  as  hire,  but  as  a  mere 
gratuiti/,  which  no  lawyer  dare  demand  without  doing 
wrong  to  his  reputation. 

Here  I  would  remark,  that  no  lawyers  existed  in  the 
Courts  until  Edward  the  I.  or  the  close  of  the  thirteenth 
century ;  that  under  Henry  IV.  or  the  close  of  the  four- 
teenth century,  statutes  had  to  be  made  to  restrain  them. 
That  by  examining  the  whole  history,  many  and  very  se- 
vere and  ignominious  restraints,  punishments,  and  dis- 
graceful reflections  are  passed  on  them.  Yet  such  is  their 
security  against  those  they  injure,  that  they  disregard  all ; 
go  on  making  princely  estates  by  their  practice,  and  filling 
most  of  the  stations  of  honor  and  profit.  In  Great  Britain 
a  vast  proportion  of  the  modern  peerage  is  formed  from 
the  courts  of  law.  The  surest  avenue  to  place,  e^nolumenty 
and  the  honors  of  the  country,  such  as  they  are,  being 
through  the  courts  of  law. 

In  most  of  the  United  States  the  lawyers  have  fees 
stipulated  by  law,  and  are  punishable  for  demanding  or  re- 

*  On  which  principle  Mr.  Harper  \^o\M  not  appear  as  attorney  forjudge 
Piclervig,  on  the  impeachment  before  the  Senate  of  the  United  States  ;  ses- 
sion of  J 803-4. 
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celving  more.  But  the  profession  of  the  law  assumes  in 
every  state  a  political  consequence,  which,  considering  the 
use  which  is  made  of  it,  has  become  truly  a  subject  of  the 
most  serious  concern ;  the  loose  principles  of  persons  of 
that  profession ;  their  practice  of  defending  right  and 
wrong  indifferently,  for  reward  ;  their  open  enmity  to  prin- 
ciples of  free  government,  because  free  government  is  ir» 
reconcilable  to  the  abuses  upon  which  they  thrive :  the 
tyranny  which  they  display  in  the  courts  ;  and  in  too  many 
cases  the  too  obvious  understanding  and  collusion  which 
prevails  among  the  members  of  the  bench,  the  bar,  and 
the  officers  of  the  court,  demand  the  most  attentive  and 
jealous  regard. 


CHAPTER  II. 

Of  the  process  hi  the  courts  of  Lazv, 


Wi 


HAT  constitutes  the  pleadings,  is  defined  by 
Blackstone,  book  3d,  chap.  20th.  Pleadings  are  the  mu- 
tual altercations  of  the  plaintiff  and  dejendant :  which  at 
present  are  set  dov/n  in  writing  and  delivered  into  the  pro- 
per office ;  though  formerly  [since  counsel  were  allowed] 
they  were  usually  put  in  by  their  counsel,  ore  tenus,  (that 
is,  by  word  of  mouth)  in  court,  and  then  minuted  down 
by  the  clerk.  The  first  is  the  declaration,  in  which  the 
plaintiff  sets  forth  his  cause  of  complaint  at  length ;  this 
declaration  always  concludes  with  these  words,  and  there- 
upon he  brings  suit,  by  which  words,  were  anciently  un- 
derstood the  witnesses  or  followers  oi  the  plaintiff";  for  in 
former  times,  the  law  would  not  put  the  defendant  to  the 
trouble  of  a  defence,  until  the  plaintiff  made  out  a  proba- 
ble case.  But  the  actual  production  of  the  suit,  is  now 
antiquated,  and  hath  been  totally  disused  since  Edward  III, 
[1350,  seventy  or  eighty  years  after  the  introduction  of 
lawyers.]  "  At  the  end  of  the  declaration  is  also  added, 
the  plaintiffs  common  pledges,  fohn  Doe  and  Richard  Roe, 
which  are  now  mere  names  of  form ;  though  formerly  they 
were  real  persons,  and  securities  for  a  fine  or  amerciament, 
if  the  plaintiff  failed. 
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*'  After  this  declaration  by  the  plaintiff  is  put  in,  the 
defendant  in  a  reasonable  time  (prescribed  by  rule  of  court) 
niust  put  in  his  defence^  called  a  plea^  or  judgment  goes. 
i^gainst  him  by  default.  The  courts  formerly  were  very 
nice  v/ith  respect  to  these  pleadings  ;  but  of  late  years  they 
have  been  very  deservedly  discountenanced,  though  they 
still  seem  to  be  law,  if  insisted  on.  Then  the  plaintiff  puts 
in  i\  replicaticn  ;  the  6 efendixnt  a  rejoinder ;  the  plaintiff  a 
sur -rejoinder  y  the  defendant  a  rebutter  ;  andthe  plaintiff  a 
aur -rebutter,  Lsue  is  joined,  either  by  denying  the  fact ; 
or  by  acknowledging  the  fact  and  denying  the  law  ;  which 
is  called  a  demurrer y^ 

Here  again  it  should  be  remarked,  that  these  modem 
pleadings,  are  the  inventions  of  lawyers;  no  statute  law  re- 
quires them;  neither  is  it  so  much  as  pretended  that  they 
contain  truth.  Those  v/ho  have  been  jurors,  have  gene- 
rally noticed  the  reading  of  the  declaration^  which  is  mere 
fiction  J  and  so  stated  by  the  lawyer  who  reads  it.  If  an 
ejectment  for  land,  it  states,  "  that  the  plaintiff  leased  the 
property  in  question  for  a  term  of  years  to  John  Goodright, 
who  entered  into  possession  under  said  lease,  and  that  Ti^ 
mcthy  1  urnout  came  with  force  and  arms  and  turned  him 
out,"  the  whole  of  which  is  a  fiction — a  falshood,  for  no 
such  men  or  lease  existed  ;  yet  the  defendant  is  compelled 
to  confess  that  it  is  true,  and  that  confession  is  entered  of 
record,  or  judgment  w^ould  pass  against  him  by  default, 
if  for  a  money  account,  in  like  manner,  it  will  state  a  num- 
ber of  similar  falshoods  called  counts.  If  a  bond,  it  is 
nearly  the  same ;  and  the  pkas  of  the  defendant  are  simi- 
larly without  regard  to  truth.  The  defendant  will  plead, 
that  it  is  not  his  bo7id.,„ih&t  it  is  paid., „the  act  of  limita- 
tion.,..now  assumpsit,  and  the  like,  as  mere  dilatory  pleas, 
such  as  the  law3xr  recommends,  regardless  of  the  truth. 

Black  stone  sa^'s  thev  were  formerly  venj  nice  in  those 
pleadings ;  but  he  should  have  said  they  were  very  ridicu- 
lous or  very  infamous  ;  the  omission  of  a  letter  in  spelling 
a  word ;  the  omission  of  a  dot  over  an  i  or  the  cross  of  a  ^ 
were  fatal  to  the  cause!  And  although  the  courts  have 
"  deservedly  discountenanced  them"  they  are  still  law,  and 
too  many  of  these  niceties  yet  remain  in  practice  ;  thus,  for 
instance,  if  a  mistake  be  made  in  a  name,  as  "  Thompson 

*  Those  who  are  desirous  of  poetical  entertainment,  where  poetry 
and  satire  are  laudably  and  successfully  engaged  in  the  exposition  of  legal 
imposture,  should  read  a  recent  publication  called  the  Pleader's  Guide,  repub- 
lished by  the  printer  of  this  pamphlet. 
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Stcvens^  lUison,^^^  instead  of  "  Stevens  Thompson  Muon.^"^ 
If  a  writ  of  debt  issues  where  a  writ  of  accoimt  oughr,  and 
twenty  other  such  small  departures,  they  shall  be  sulftcient 
to  defeat  a  just  claim,  after  years  of  costs  and  expense,  and 
although  the  identical  person  is  present  before  the  court ! 

In  fact,  the  asking  of  justice  agreeable  to  law^  has  be- 
come a  science,  which  requires  many  years  study  with  good 
abilities,  and  the  young  professor  must  then  be  expected 
to  spoil  as  manij  mits^  as  a  young  taylor,  before  he  can  be 
said  to  be  fairly  initiated.  It  is  true,  the  ignorant  suitor, 
does  not  often  know  the  cause  of  his  failure,  though  he 
feels  the  effect;  but  he  is  without  the  relief,  which  he  would 
have  against  the  tailor  who  spoiled  his  suit.  This  we  are 
very  sure,  was  not  the  case  formerly,  when  jurij  trial  was 
in  use  without  lawyers.  In  place  of  fiction  they  then  em- 
ployed fact.  '<  The  mutual  altercation  of  the  parties"  then, 
was  just  such  as  it  now  is  before  referees ;  they  were  gene- 
rally truths,  and  not  falshoods  or  lictions.  Bui  they  suited 
true  justice  much  better  than  scientific  falshoods. 

i'hese  pleadings,  together  with  the  rules  of  emdencc^ 
make  by  far  the  most  difticult  part  of  a  lawyer's^  knowlege. 
To  err  here,  is  precisely  the  same  as  to  err  in  a  game  of 
cards  ;  if  you  play  wrong,  "  bon  is  the  play,"  you  shall  not 
recall  your  card.    The  cause  may  be  lost,  but  the  rule  must 
not  be  violated.     Thus  for  instance,  it  is  a  rule,  that  the 
highest  or  best  evidence  the  case  admits  of,  must  be  had. 
If  a  deed,  lease,  bond,  or  other  instrument,  which  was  ex- 
ecuted before  witnesses,  is  to  be  exhibited  as  evidence  ; 
before  that  be  done,  it  must  be  proved  by  the  subscribing 
I  witnesses,  and  none  other,  if  living  ;  although  the   fact  of 
I  such  instrument  having  been  given  makes  no  part  of  the 
'  dispute  ;  yet  a  negle^  to  have  summoned   those  v/itnesses 
will  defeat  the  cause,  even  though  the  opposite  party  would 
confess  the  fact,  if  asked  ;  or  though  one  of  the  judges  or 
jury  saw  him  execute  it,   or  heard  him  often  acknowlege 
It  ;  if  you  have  not  the  best,  such  as  you  have  shall  not  be 
\  heard  at  all.      If  a  letter  of  notice,   or  containing  propo- 
i  sitions,  has  passed  between  the  parties,  and  the  bearer  is 
produced  to  prove  the  delivery  and  contents,  he  shall   not 
be  heard  a«  to  the  contents,  unless  notice  has  been  served  on 
the  party  holding  the  letter  to  produce  it.     Here  the  best 
evidence  is  the  paper  itself,  but  it  is  in  the  hands  of  him 
who  wishes  not  to  produce  it ;  yet  if  you  do  not  serve  him 
with  what  is  called  a  reasonable  notice,  (and  it  is  too  late 
when  the  trial  is  commenced,)  your  witness  shall  not  be 
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heard  a  word  to  the  subject,  although  he  has  a  copy  in  his 
hand  ready  to  swear  to,  and  which  the  court  and  jury 
know  to  be  correct  and  true.  If  a  ^vitness  is  offered  ever 
so  remote  in  interest,  he  shall  not  be  heard,  although 
none  other  living  can  prove  the  same  fact ;  and  although  he 
swears  he  does  not  believe  himself  interested  ;  yet  by 
shewing  a  possibility  of  interest,  the  court  will  r\ot  suffer 
h'm  to  be  examined,  unless  he  executes  a  release  of  inte- 
rest ;  or  if  it  be  from  a  possible  liability  to  the  party  wishing 
his  evidence,  until  that  person  executes  a  release  of  interest 
to  him.  That  the  best  evidence  should  prevail,  is  cer- 
tainly right,  but  it  is  certainly  wrong  to  exclude  any — all 
ought  to  be  heard,  and  that  which  is  best  preferred,  like 
sifting  the  wheat  from  the  chaff.  The  jury  are  allowed  to 
be  triers  of  the  credit  of  the  witneses,  and  instead  of  ex- 
cluding, discrediting  would  be  right.  No  truth  ought  to 
be  kept  back  ;  if  the  person  from  interest  was  not  entitled 
to  credit,  shev/  it  ;  if  the  evidence  of  a  fact  was  not  the 
best  evidence,  shew  it  ;  and  let  the  jury  judge  whether  the 
proof  was  sufficient  or  not.  When  a  cause  is  on  trial  be- 
fore a  jury  it  must  be  decided  right  or  wrong.  If  all  the 
facts  are  known,  the  decision  vv'ill  be  right,  but  if  unknown, 
it  must  be  wrong — a  right  decision  without  a  knowlege  of 
the  facts,  is  wrong  ;  because  contrary  to,  or  without  evi- 
dence, and  every  juror  is  svv'orn  to  lind  "  agreeable  to  the 
evidence.^' 

Here  I  am  aware  it  is  contended  that  the  jury  might  be 
imposed  upon,  if  all  evidence  was  competent  or  admissi- 
ble ;  but  may  they  not  be  imposed  upon  by  part  of  it  being 
shut  out  ?  If  the  sin  of  injustice  must  be  committed,  bet- 
ter it  should  fall  on  the  heads  oi  guilty  false  swearers,  than 
on  the  innocent  court  and  lawyers,  v/ho  keep  evidence  back  ; 
for  no  false  swearing  can  be  so  dangerous  to  truth  and  right 
decision,  as  keeping  back  truth  ;  cross  questioning  may 
detect  false  sv.caring,  but  cannot  detect  what  is  kept 
out  of  sigiit.  The  business  of  the  lav/yers,  jury,  and  court 
is .  to  crrss  examine  and  distinguish  between  truth  and 
falshood  ;  credible  and  incredible  testimony  ;  and  every 
man  who  has  sat  as  a  juror,  has  seen  how  easy  it  is  to  de- 
tect falshood  ;  the  fact  is,  the  truth  is  much  easier  told  by 
a  fool  than  falshood  by  a  wise  man,  without  detection ;  and 
many  a  witness,  though  interested,  is  entitled  to  more  cre- 
dit than  others  clear  of  interest,  though  proof  of  interest 
should  and  Vv^ould  go  to  his  credit.  But  to  perceive  hovr 
much  further  this  business  partakes  of  the  spirit  of  gamb- 


(      15     ) 

ling  and  chance,  let  us  consider  another  sacred  rult- .  If 
the  plaintiff  has  concluded  his  evidence,  and  afterwards  dis- 
covers that  he  forgot  a  point  necessary  to  have  been  proved, 
although  the  paper  is  in  his  hand,  or  the  witnesses  at  his  el- 
bow, they  shall  not  be  heard.  It  is  common  to  see  law- 
yers in  important  causes,  take  an  hour  before  they  venture 
to  pronounce  the  magical  word  "  done,"  or  ^'  wc  have 
closed  our  tvuknce  ;"  thinking  and  reflecting,  while  mutter- 
ing over  something  to  amuse  the  court,v/hethcr  any  thing  was 
forgotten  ;  and  at  last  when  he  has  finished,  the  defendant's 
lawyer  demurs  to  the  evidence  as  incomplete  ;  and  akhough 
the  forgotten  point  was  on  the  table  or  at  the  bar,  it  must  not 
be  examined.  The  cause  may  be  lost  v/ithoiit  a  pang,  but  to 
attempt  to  violate  the  rule  would  raise  a  mutiny — and  it  is 
equally  as  fatal,  not  to  prove^  what  is  not.  disputed,  as  w^hat 
is  disputed. 

Whence  are  these  gamblings,  these  hazards,  here  called 
rides  of  justice^  derived  .  will  axiy  man  suppose  they  exist- 
ed under  the  old  jiirij  trial  ?  or  can  they  be  supposed  to 
be  the  invention  of  the  judges?  are  they  consistent  with 
justice  or  with  morality  t  To  the  question  of  their  origin, 
an  answer  is  given,  first  Blackstone,  chap.  1st. 

"  That  ancient  collection  of  unwritten  maxims  and  cus- 
^i??7j^,which  is  called  the  coimnon  law^  however  compounded 
or  from  whatever  fountains  derived  (meaning  that  which 
regulated  property,  person,  and  life)  has  subsisted  imnie- 
morially  in  this  kingdom.  This  had  endeared  it  to  the 
people  of  England  generally — in  the  knov/lege  of  which 
consisted  great  part  of  the  learning  of  those  dark  ages. — 
The  clergy^  in  particular,  as  they  then  engrossed  almost  every 
other  branch  of  learning,  so  they  were  remarkable  for  their 
proficiency  in  the  study  of  the  lazv.  The  judges  theA'tiovc 
were  usually  created  out  of  the  sacred  order  ^  and  all  the  infe- 
rior officers  v/ere  supplied  by  the  lower  clergi/^vAiich  has  occa- 
sioned their  successors  to  be  denominated  c/er^5  to  this  day.'^ 
Speaking  of  after  times,  when  the  civil  or  Roman  laws  had 
been  found  and  become  fashionable,  he  observes.  "  The 
clergy  finding  they  could  not  change  the  common  law  into  the 
civil  lavv',  began  to  withdrav/  themselves  from  the  temporal 
courts,  and  published  a  constitution,  forbidding  ecclesias- 
tics from  appearing  as  advocates  in  the  secular  courts ;  nor 
did  they  long  after  continue  to  act  as  judges  there  :  though 
they  still  kept  possession  of  the  high  office  oi  chancellor ,  an 
office  then  of  little  juridical  power;  and  afterwards  as  its 
business  increased  by  degrees,  they  modelled  the  process  of 
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the  court  at  their  own  discretion."  And  since  the  refor- 
mation (Henry  V III,  1529)  being  then  entirely  abandon- 
ed by  the  clergy  (a  fev/  stragglers  excepted)  the  study  and 
practice  of  the  common  law,  devolved  of  course  into  the 
hands  of  lavmen ;  with  them  it  was  in  danger  of  being 
overrun  b}^  the  civil  laiv  and  by  the  clergij,  v/ho  had  great  ad- 
vantage of  learning  :  but  the  incident  of  this  court  of 
common  pieas,  the  grand  tribunal  for  disputes  of  private 
property,  being  formerly  fixed  at  Westminster,  as  well  as 
all  the  other  superior  courts,  brought  together  the  pro- 
fessors of  the  municipal  ia.w,  who  were  before  dispersed 
about  the  country  ;  whereby  a  society  of  professional  men 
was  established — w  ho  naturally  fell  into  a  kind  of  collegiate 
order,  now  called  the  inns  of  court  and  of  chancery,'^ 
which  enabled  them  to  w^ithstand  the  clergy. 

This  history  taken  from  a  lav/)  er  ot  high  respecta- 
bility, and  every  tittle  v/hich  is  dropped  agamst  his  pro- 
fession is  good  evidence  for  those  disposed  to  expose  the 
abuses  of  their  practice.  These  important  facts  appear. — 
That  both  ihe  judges  and  law^yers,  were  generally  of  the 
Kom.ish  priesthood  when  that  imperious  hierarchy  w^as 
most  ambiiious  and  intolerant;  that  generally  ^/itfz/  were 
learned,  and  layme7i  ignorant ;  and  that  hence  those  absurd 
rulcr'^  of  evicknce,  pleadings,  and  every  thing  which  has 
changed  simple  justice  into  a  profes&ioncd  mystery,  which 
has  contributed  to  the  oppression  and  plunder,  rather  than  the 
happiness  and  security  of  the  people.  The  learned  clergy 
were  daily  inventing  new  arguments  and  pleas,  to  subject 
their  impatient  but  ignorant  laymen  lawyers;  the  judges 
were  partial,  and  they  v/ould  decide  what  was  to  be  law, 
and  what  was  to  be  the  rule,  to  serve  theu'  own  ends,  or  to 
sustain  a  favorite  professor  who  had  a  bad  cause.  These 
partial  decisions  afterwards  became  precedents,  and  at 
length  what,  by  a  strange  perversion  of  terms,  is  called 
common  lutu» 

Here  however,  most  of  my  readers  will  require  to  be 
told,  what  to  them  must  seem  extraordinary — that  the 
v/hole  body  of  common  law,  the  v/hole  body  of  pleadings, 
rules  of  evidence,  Sec.  have  no  legislative  acts  to  establish 
or  even  to  define  them.  They  depend  w-hoUy  and  entirely 
for  their  audiority  on  notes  taken  by  lav/yers  and  clerks, 
about  this  very  time,  and  hence  the  judges  became  the  le- 
gislators, it  is  a  fixed  rule,  maintained  by  every  judge 
and  lawyer,  to  follow  the  footsteps  of  those  who  have  gone 
before  them;  so  that  whenever  a  lawyer  can  discover  a 
case,  bearing  a  resemblance  to  one  now  to  be  tried,  to  have 
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been  reported  at  some  ancient  time,  by  these  very  priestly 
lawyers,  and  adjudged  by  those  sacred  clerical  jadges, 
miless  since  altered  by  statute,  he  is  sure  of  a  judgment  in- 
his  favor,  without  paying  any  regard  to  the  reason  of  the 
decision. 

True  it  is,  that  many  of  those  dechiohs^  called  common 
iaxu,  have  of  late  been  altered  or  amended  by  statutes, 
when  insufferable  and  manifest  injustice  has  appeared — but 
not  one  single  act  of  parliament  or  assembly  has  ever 
been  made  regulating  these  pleadings,  or  rules  of  evidence. 
Ihe  reason  of  whicli  is^  that  no  man  who  is  not  a  lawyer 
by  profession  and  practice  is  sensible  of  what  they  are, 
consequently  no  legisiaior,  not  alawyer,  could  reform  those 
things  termed  by  lawyers  '*  7nalters  of  pructica.^^  Now  as 
none  but  lawyers  can  comprehend  them,  the  question  is,  can 
you  expect  that  lawyers  will  correct*  them.  Their  honor, 
their  profit,  their  advantages  over  the  rest  of  society,  de- 
pend on  a  continuation  of  the  sijstem^  and  even  such  as  de- 
cline the  practice,  feel  a  respect  for  their  associates  who 
continue  it,  and  generally  educate  children  or  friends  for 
the  bar,  as  the  high  road  to  weakh,  to  the  bench,  and  lo 
the  legislature. 

A  coDiinualion  of  those  obnoxious  ruler,,  may  how- 
ever be  attributed  to  a  less  criminal  cause.  Upon  taking 
a  view  of  man  in  all  ages  and  in  all  countries,  we  hnd  him 
too  capable  of  swaliosving  the  most  absurd  things  as  sacred 
truths.  Even  Solomon,  with  all  his  wisdom,  ^m  his  later 
days)  turned  to  the  v/orship  of  idols  :  but  most  of  th«  nations 
around  him  alv/ays  did  so  with  a  zeal  and  ardor  worthy  of  a 
good  cause.  So  v/ith  the  most  polished  Grecians  and  Ro- 
mans ;  men  famous  to  the  present  day  for  dieir  learning 
and  Vv'isdom,  would  inspect  with  the  gravity  of  pious  devo- 
tion the  entrails  of  beasts,  or  mark  the  flight  of  birds  ;  and 
soberly  observe  as  the  indications  of  the  creator,  how  the 
chickens  picked  their  corn  1  Why  ?  because  they  had  been 
educated  to  believe  in  such  monstrous  absurdities.  Luther 
and  Melanchton,  who  vrere  primary  agents  in  reforming  the 
church  from  the  incroachments  of  superstition  and  decep- 
tion, were  infected  with  the  belief  of  ghosts,  witches,  and 
the  occult  arts.  So,  many  great  men  have  been  employed 
all  their  days  in  the  study  and  practice  of  icrw,  and  have 
perhaps  never  once  thought  of  the  correctness  and  sound- 
ness of  the  rules  of  courc  ;  or,  if  a  sudden  qualm  flashed 
over  their  thoughts,  they  would  silence  the  impulse  of  con- 
science by  a  recurrence  to  the  reverence  due  to  hoary  an- 
tiquity, the  celebrity  and  the   greatness  of  the  characters 
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who  had  passed  before  them  on  the  same  stage,  with  praise 
and  applause. 

But  the  practice  of  legislating  in  courts  is  not  even 
now  at  an  end ;  the  least  pretence  is  Sufficient  for  mak- 
ing a  new  decision,  contrary  to  an  old  one,  though  this 
mode  of  deciding  is  in  fact  as  much  an  act  of  legislation, 
as  if  the  rule  of  law  were  made  by  a  legitimate  legislature. 
Though  we  constantly  hear  it  said  that  no  court  is  at  liber- 
ty to  differ  from  those  old  rules  and  decisions,  more  than 
from  an  act  of  the  legislature,  and  the  lawyer  in  whose  fa- 
vor it  then  is,  claims  the  benefit  as  matter  of  right,  and 
the  judges  say  they  are  bound  so  to  decide,  until  the  le- 
gislature interferes. 

The  only  point  upon  which  culpability  will  fairly  at- 
tach, is  the  uniform  resistance  made  by  all  gentlemen  of 
the  profession,  v^hether  judges  or  attornies,  to  every  at- 
tempt at  reform.  Men  may  be  innocent  so  long  as  they  are 
ignorant  of  error  ;  even  alter  a  discovery  of  error,  they  are 
not  responsible  for  the  effects  until  an  alteration  is  wished 
by  the  people,  or  those  who  are  charged  with  legislat- 
ing' for  them.  But  the  moment  a  man  becomes  active  to 
prevent  rcformoi  a  known  wrong,  he  becomes  guilty  of 
every  injury  sustained  from  want  of  such  reform. 

The  day  in  which  our  present  jurisprudence  was  es- 
tablished, seems  to  have  been  a  day  which  produced  works, 
calling  in  a  peculiar  manner  for  reformation.  If  the  same 
men  were  capable  of  pushing  religion  and  the  objects  of 
worship,  to  so  great  an  extreme,  as  to  call  for  the  daring 
spirit  cf  a  Luther,  to  reform  their  abuses  in  religious 
matters,  could  better  be  expected  in  civil  or  judicial  mat- 
ters I  The  same  persons  were  actors  in  both ;  and  success 
in  one  imposture  generally  invites  another.  It  was  the 
self  same  age,  which  established  the  divine  right  and  he- 
reditary succession  of  kings :  the  doctrines  of  passive 
obedience  and  non  resistance  of  the  subject  against  the 
lords  anointed ;  the  hierarchy  and  dispensive  power  of 
the  church ;  and  all  those  grievous  abuses,  which  have 
caused  England  repeatedly,  and  America  once,  to  revolt, 
were  established  in  the  same  ages,  with  the  dangerous 
doctrines  of  critical  pleadings,  and  subtle  rules  of  evidence, 
contrary  to  every  principle  of  human  investigation. 

Lest  hov/ever  some  might  be  found  to  excuse,  if  not 
justify  this  age  of  monkish  ingenuity  and  imposition,  I 
feel  it  a  duty  to  introduce  some  farther  evidence,  which  will 
certainly  put  down  every  whimpering  pretender  to  the  ap- 
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pearance  of  justice  in  the  rules  of  cammon  law,  or  the 

courts.  _      .    ,  111 

4th.  Blackstone,  chap.  27.  "  But  it  is  a  settled  rule 
of  common  law,  that  no  counsel  shall  be  allowed  to  a  pri- 
soner upon  his  trial,  in  any  capital  crime,  unless  some 
ijoint  of  law  shall  arise  proper  to  be  debated,  page  359." 
"  As  counsel  was  not  allowed  to  any  prisoner  accused  of  a 
capital  crime,  so  neither  should  he  be  allowed  to  exculpate 
himself  ht/  the  tesiimony  of  rvltjiesses.'''  Gracious  God  I 
who  can  hear  without  horror,  that  our  forefathers  prosecut- 
ed ignorance,-^-  and  sometimes  innocence,  with  a  king's  at- 
torney, witnesses,  and  arguments,  before  a  jury  summoiied 
by  a  creature  of  the  crown;  and  refused  to  suffer  him  the  right 
of  either  counsel  or  witnesses  !  'Tis  true,  indeed,  that  of  late 
days,  witnesses  are  allowed,  and  counsel  in  some  ;^  but  to 
this  day  in  England,  no  counsel  is  allowed  in  murder,  and 
other  crimes.  It  is  not  extraordinary  indeed,  that  the  judge 
who  could  determine  that  a  man  should  have  no  evidence 
on  a  capital  charge  effecting  his  life,  Siiould  also  determine 
none  but  that  of  the  first  grade  should  be  admitted  in  a  civil 
suit ;  but  surely  such  a  state  of  things,  in  eidier  case,  does 
not  suit  the  meridian  of  the  United  States. 

How  this  matter  came  to  be  so  distorted,  as  to  evidence^ 
is  perhaps  impossible  now  to  be  clearly  discovered  ;  for  cer- 
tainly it  made  no  part  of  the  imcient  jurij  trial  to  exclude 
evidence.  The  probability  is,  that  after  William  the  con- 
queror reduced  the  inhabitants  of  England  to  subjectioE, 
they  being  in  such  a  state  of  enmity  to  their  masters,  might 
be  often  tempted  to  commit  crimes  against  their  oppres- 
sors, and  probably  swear  each  other  innocent — or  at  least 
their  masters  thought  so,  and  therefore,  his  judges  made 
this  inhuman  law  of  court  not  to  allow  them  witnesses. — 
Such  probability  is  supported  by  a  distinction  made  be- 
tween the  murder  of  an  Englishman  and  a  Normam     If 

*  Judge  Hale,  who  presided  during  the  reign  of  Charles  II.  recommends 
to  his  successors  never  to  convict  a  person  for  ha^'ing  stolen,  without  finding- 
the  goods— nor  one  for  murder,  without  finding  the  murdered  person  ;  as  he 
knew  two  persons  who  had  been  executed  for  the  murder  of  persons  who 
were  afterwards  found  to  be  alive  and  unhurt.  No  wonder  when  witnesses 
were  not  to  be  heard  in  favor  of  innocence.  Among  the  causes  of  the.  dis- 
contents in  the  south  of  Ireland,  in  the  beginning  of  the  present  king's 
reign,  was  the  execution  of  a  Romish  priest,  convicted  of  the  murder  oi  a 
man  of  the  name  of  John  Bridge.  The  priest  was  very  popular ;  and 
dangerous  in  the  eyes  of  the  ruling  power  ;  Bridge  was  sent  out  of  the  coun- 
try suddenly  ;  evidence  was  brought  to  prove  Sheehy  killed  him  ;  the  priest 
and  four  others  were  executed — in  four  years  afterwards  the  murdered  man 
returned  from  Newfoundland  to  see  his  rektioni: 
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a.  Norman  v/as  found  murdered  in  secret,  the  whole  hun- 
dred was  heavily  fined,  but  if  the  coroner's  inquest  returned 
that  he  was  an  Englishman,  there  was  no  fine.  So  in  Ireland, ' 
if  an  Englishman  was  killed,  the  guilty  person  was  hanged; 
but  if  a  mere  Irishman,  the  penalty  was  only  a  fine  of  a  few 
marks.  The  rule,  being  once  made,  remained  unaltered; 
until  the  queen  called  bloodyMary,!  555,  directed  her  judges 
to  hear  evidence  in  fa\  v>r  of  the  criminal  ;  but,  as  if  the 
judges  did  not  like  to  break  the  old  rule  on  her  authority-, 
or  because  they  were  unfriendly  to  the  privilege,  they  only 
heard  witnesses,  but  without  oath,  v/hich  weakened  very 
much  their  credit,  until  aicer  several  attempts  and  partial 
admissions  by  statute  the  2d,  chapt.  9,  of  Anne,  1702,  wit- 
nesses were  fully  admitted. 

Criminals  not  being  allowed  counsel  is  owing  to  a  ve- 
ry different  car  se.  L a vv'y e rs  V,' ere  unknown  to  the  ancient 
trial  Inj  jury^  both  in  civil  and  criminal  causes  ;  but  after 
they  became  common  in  civil  suits,  and  the  organization  of 
x\\&  king^s  bench  OY  criminal  court ;  with  2ir\  attorney  gene- 
re// to  prosecute  in  behalf  of  the  crown  ; — then  it  was,  and 
not  till  then,  that  persons  accused  as  criminals  were  left 
standing  on  the  old  ground,'  without  any  provision  made 
for  them.  And  thus  it  is,  tnat  they  have  rather  been  left 
standing  as  monuments  of  what  the  ancient  trial  was^  than 
removed  to  unfavorable  grounds  ;  though  why  so  left  is 
hard  to  tell,  unless  that  it  proves  the  absurdity  of  the  age 
of  those  alterations,  and  oi  the  ages  that  continued  them. 

1  hat  criminals  should  have  the  benefit  of  witnesses 
and  counsel  to  oppose  the  v/itnesses  and  counsel  of  the 
prosecutor,  is  too  manifest  to  require  proof  ;  though  the 
degree  of  assistance  or  exertions  employed  by  professional 
lavv'yers  ought  to  be  a  subject  of  consideration.  If  they 
were  restrained  on  both  sides,  to  a  careful  and  fair  investi- 
gation of  the  facts,  so  as  to  be  useful  to  the  jury  to  discover 
the  truth,  and  were  rcstruined  from  distorted,  discolored 
addresses  to  the  passions  of  the  jury,  surely  the  chance  of 
substantial  justice  would  be  more  likely  to  follow  than  as  a 
criminal  trial  is  nov»'  conducted  :  or  would  it  not  be  more 
consistent  with  free  government  and  more  conducive  to 
the  unfolding  of  talents,  among  the  people  at  large,  if  tlie 
monopoly  ot  defence  was  laid  open  to  all  who  should  chuse 
to  undertake  it.  But  let  us  continue  our  subject.  Black- 
stone  says,  book  4,  chap.  35.  "  The  nation  at  this  period 
''Seems  to  have  groaned  under  as  absolute  slavery,  as  was 
in  the  power  oi  a  warlike,  ambitious,  and  political  prince  t» 
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Create.  The  consciences  of  men  were  enslaved  by  foui* 
ecclesiastics  devoted  to  a  foreign  power."  "  They  im- 
ported from  Rome,  the  whole  farrago  of  superstitious  no- 
velties, which  had  been  engendered  by  the  blindness  and 
superstitions  of  the  times." 

"  The  laws  as  well  as  prayers  were  administered  in 
an  unknown  tongue,  (French  and  Latin).  By  the  forest 
laws,  all  manly  recreations,  as  hunting,  &c.  were  totally 
res'trained.  In  cities  and  towns,  all  company  was  obliged 
to  disperse  at  8  o'clock,  on  ringing  the  Corfu  (or  Cover- 
fire)  Bell,  and  candles  and  fires  were  obliged  to  be  ex- 
tinguished. 

"  The  ultimate  property  of  all  lands  was  vested  in  the 
king,  or  by  him  granted  to  his  favorite  Normans,  who 
were  absolute  vassals  of  the  crown  and  absolute  tyrants  ovef 
the  people, 

"  Trade  or  foreign  merchandise,  such  as  it  then  was, 
was  carried  on  only  by  the  Jews  and  Lombards. 

"  The  nation  consisted  wholly  of  the  clergy,  who 
were  also  the  laxvyers ;  the  barons,  or  great  lords  of  the 
land; — the  knights  or  soldiery,  who  were  the  subordi- 
nate landholders; — and  the  burghers  or  tradesmen  of 
towns,  &c.  who  from  their  insignificancy  happily  retained 
some  points  of  their  ancient  freedom ;  all  the  rest  were 
slaves  or  bondmen. 

"  One  violent  alteration  in  the  English  laws  was  by 
narrowing  Alfred's,  or  the  Norman  establishment  of 
courts,  to  wit,  the  court  baron,  hundred  court,  and 
county  court,  tribunals  established  for  the  trial  of  all 
causes  civil  and  criminal,  in  the  very  districts  wherein  the 
complaint  arose  ;  except  in  cases  of  great  weight  and 
nicety,  which  were  carried  before  the  king  himself  in  per- 
son, at  the  time  of  the  sitting  of  his  parliaments  ; — and 
extending  the  original  jurisdiction  of  the  king's  justiciars 
to  all  kinds  of  causes  arising  in  all  parts  of  the  kingdom. 
To  this  end  the  aula  regia,  with  all  its  multifarious  autho- 
rity was  erected  [to  which  the  court  of  common  pleas  suc- 
ceeded] and  a  capital  justiciar  (or  chief  justice)  appointed, 
with  powers  so  large  and  boundless  that  he  became  at 
length  a  tyrant  to  the  people,  and  formidable  to  the  crown 
itself.  The  constitution  of  this  court,  and  the  judges 
themselves  who  presided  there,  were  fetched  from  the 
duchy  of  Normandy :  and  the  consequence  naturally  was 
the  ordaining  that  all  proceedings  should  be  carried  on  in 
the  Norman  [or  French]  instead  of  the  English  language  ; 
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because  the  judges  did  not  understand  English  themselves  ; 
this  lasted  till  Edward  the  III.  (more  than  two  hundred 
years,  who  turned  it  into  Latin,  which  lasted  till  Oliver 
Cromwell,  or  four  hundred  years  longer.)  But  even  Ed- 
ward came  too  late  to  eradicate  the  mischief — instead  of 
the  plain  and  easy  method  used  in  the  Norman  courts  for 
determining  suits,  the  chicane  and  subtilties  of  the  Nor- 
man jurisprudence  [meaning  pleadings]  had  taken  posses- 
sion of  the  king's  courts,  to  which  every  cause  of  conse* 
i^iience  zias  drawn — indeed  that  age  and  those  which  im- 
mediately followed  it,  was  the  age  of  refinement  and  sub- 
tilty.  The  northern  conquerers,  were  just  emerging  from 
the  grossest  ignorance  in  point  of  literature,  and  none  had 
leisure  to  cultivate  it,  but  those  cloistered  in  monasteries, 
the  rest  being  all  soldiers  or  peasants.  Both  the  divinity 
and  lavv^  of  those  times,  were  frittered  into  logical  distinc- 
tions and  drawn  out  into  metaphysical  subtilties,  with 
a  skill  m.ost  amazingly  artificial,  but  which  serves  no  other 
purpose  but  to  shevr  the  vast  powers  of  the  human  mind, 
however  vainly  or  preposterously  employed.  Hence  law 
in  particular,  which  ought  to  be  a  plain  rule  of  action  as 
being  intended  for  common  use,  became  then  a  science 
of  the  greatest  intricacy :  which  refinements  were  from 
time  to  time  introduced  by  the  Norman  practitioners  with 
a  view  to  supersede  the  more  homely,  but  more  intelligi- 
ble maxims  of  distributive  justice  among  the  Saxons.—- 
And  to  say  the  truth  these  scholastic  reformers  have  trans- 
mitted their  dialect  and  finesses  to  posterity,  so  interwoven 
in  the  body  of  our  legal  polity,  that  they  cannot  now  be 
taken  but  without  manifest  injury  to  the  substance.  Sta- 
tute after  statute  has  in  later  times  been  made  to  pare  off 
these  troublesome  excrescences,  and  restore  the  common 
laxv  to  its  pristine  simplicity  and  vigor  ;  and  the  endeavor 
has  greatly  succeeded.  But  the  scars  are  still  deep  and 
'uisiblc,  and  the  liberality  of  our  modern  courts  of  justice  is 
frequently  obliged  to  have  recourse  to  unaccountable  fic- 
tions  *  and  circuities,  in  order  to  recover  that  equitable 
and  substantial  justice,  w^hich  for  a  long  time  has  been  to- 
tally buried  under  the  narrow  rules  and  fanciful  niceties  of 
metaphysical  and  Norman  jurisprudence,"  [or  formal 
pleading.] 

The  writer  whose  very  words  I  have  quoted,  was  at 
the  time  he  wTote,   a  knight  and  a  judge  of  the  court  of 

*  As  la  common  recoveries,  ejectments,  8cc, 
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common  pleas  in  England.  His  books  and  writings  stand 
as  high  as  any  man's,  with  both  the  bench  and  bar. — And 
he  here  tells  you  in  the  most  plain  positive  manner. 

1st.   That  law  or  law  suits  ought  to  be  a  plain  rule  ; 

that  they  had  formerly  been  such  ;  but  were  by  these  very 
clergy^  who  were  also  the  only  lawyers^  changed  to  a  science 
of  the  greatest  intricacy. 

2d.  "  l^hat  these  intricacies"  as  he  says.  "And  to  say  the 
truth  these  scholastic  reformers,  [rather  innovators]  have 
transmitted  them  to  posterity,  so  interwoven  with  the  bo- 
dy of  our  legal  polity^  that  they  cannot  now  be  taken  out 
without  manifest  injury  to  the  substance." 

Here  reader  lies  the  secret  I  the  legal  polity  of  judge 
Blackstone,  wa§  the  British  government.  To  restore 
things  back  to  tlie  Saxon  condition,  would  give  a  deep 
wound  to  the  government ;  that  is,  the  legal  polity  ;  hence 
he  says  "  they  cannot  be  noiv  taken  out,  v/ithout  manifest 
injury  to  the  substance^  The  courts  of  England  are  the 
props.,  and  form  a  material  part  of  the  very  sub-stance  of 
the  government ;  the  king  to  be  sure  is  the  fountain  and 
the  dispenser  of  justice  !  neither  could  Blackstone  wish  to 
destroy  this  part  of  the  substance^  he  was  a  jiu/ge  with  a 
large  salary,  and  looked  to  be  chief  justice  and  afterwards 
a  lord,  and  therewith  a  pensioner  ;  yet  the  more  to  his 
credit,  because  the  occurrence  is  rare,  he  could  be  a 
candid  historian  and  commentator  ;  though  he  chose  covert 
language,  which  a  reader  may  often  pass  over,  without 
clearly  discovering  his  meaning.  His  meaning  is  clearly 
this  :  you  can  never  regain  the  ancient  simple  plain  justice, 
such  as  is  necessary  for  general  and  common  use,  without 
demolishing  the  whole  ''  farrago  of  finesse  and  intricacy'''* 
introduced  b}'  the  Romish  clergy  ;  and  you  can  never  de- 
molish that,  without  demolishing  with  it  the  judges,  law- 
yers, and  established  rules  or  laws  of  courts,  which  are 
parts  of  the  substance  or  plan  of  government.  But  are 
the  people  of  Pennsylvania,  in  the  same  condition ;  can 
we  not  restore  things  back,  v/ithout  destroying  any  part  of 
the  substance  of  our  government  ?     The  substance  of  our 

government  is  equal  lav/s,  righteousness,  and  justice 

The  substance  of  the  British  government  is  inequality, 
exclusive  distinctions,  and  classes ;  impositions  and  sub- 
jections. They  dare  not  mend  their  government,  for  fear 
of  destroying  it,  because  its  foundations  are  abuses.  We 
can  any  day  mend  ours,  without  danger  of  destroying  the 
siibstance  ;  and  we  have  repeatedly  amended  both  our  con- 
stitution and  our  laws,  without  trouble  or  danger,  and 
with  the  most  salutary  effect. 


CHAPTER  III. 


Of  the  administration  of  Justice  in  a  government  founded 
on  morality  and  freedom. 

Having  introduced  the  reader  to  an  acquaintance  witli 
tbe  origin  and  progress  of  jury  trial,  judges    lawyers 
pleadings,  and  rules  of  evidence,  and  shewn  the  present 
state  thereof  does  not  suit  us  ;    let  us  now  enter   on  the 
consideration  of  a  competent  remedy,  by  first  examining 
what  a  court  of  justice  ought  to  be.     As  the  happiness  and 
security  of  every  individual  is  the  only  end  of  government ; 
so  iustice  is  the  only  legitimate  object  of  a  court ;  whether 
denominated  a  court  of  law  or  of  equity  ;    and   as   far   as 
reo-ards  civil  business,  consists  in  rendering  to  every  man 
his  oxvn,  speedily  and  without  price.     Every  court  so   con- 
structed or   established,  as  to  fall  short  of  this   duty,  is 
unfit  for  society,  and  an  aggravation  of   injustice.^    In  a 
state  of  nature  every  man  has  a  right  to  redress  his  own 
wrone-s  ;  but  in  a  civil  state  this  cannot  be  permitted,   as 
the  public  security  would  be  much  interrupted,  or  many 
might  suffer  by  the  violence  of  the  few  ;    and  by  leaving 
the  measure  of  punishment,  or  certainty  of  guilt,  to  the  dis- 
cretion  of  each  individual,  wrongful  and  excessive  punish, 
nients  might  be  expected  to  take  place  ;  because  passion 
would  not  leave  room  for  strict  justice. 

Society  therefore,  having  entered  into  the  ctvil  state,  and 

voluntarily  submitted  to  be  governed,  as  a  condition  of  com- 

mon  protection,  and  especially  in  the  article  of  obtaining  jus- 

tice  tor  iniuries,  (which  certainly  forms  the  prmciple  item,) 

government  is  intended  to   do   that  for   every  individual 

which  it  will  not  let  the  individual  do   for  himself.      1  his 

ouffht  to  be  done  speedily  ;  for  a  deprivation  of  right  lor  a 

vear,  is  a  deprivation  of  such  a  proportion  as  one  year 

bears  to  the  remainder  of  human  life,  or  a  total  demal  ot 

redress  for  the  time.     Redress  ought  to  be  speedy,  because 

so  long  as  a  man  can  defend  himself  in  the  denial  of  right 

to  another ,  in  the  same  proportion  is  he  invited  to  do  ivrong. 

We  may  reasonably  suppose,  that  if  no  remedy  could  be 

had  against  a  wrong  doer,  many  would  be  thereby  invited 

to  become  wrong  doers  :  and  on  the  other  hand,  if  every 

man  knew  with  undeviating  certainty   that  he  would  be 

called  to  account  the  next  day  or  week,  after  a  wrong  done 

by  him  ;  very  few  wrongs,  we  may  be  assured,   would  be 

done.     It  is^  in  this  middle  or  half  way  state— half  invit- 
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ing  and  half  deterring  wrongs,  that  we  now  are  ;  when 
half  the  period  of  human  life  is  often  spent  before  justice 
can  be  had. 

As  justice  should  be  speedtf^  so  it  should  be  cheapo  or 
without  price.  For  government  to  lay  a  tax  on  jus f key 
differs  little  from  taxing  foreign  commodities,  and  implies 
that  like  them  it  maybe  prohibited,  by  making  the  tax  too 
high.  That  is,  laying  ^  countervailing  duty  on  justice  to 
give  injustice  a  preference  in  the  market.  I  am  aware 
of  the  reply,  that  this  is  not  a  tax,  but  a  necessary  ex- 
pense attending  business  in  courts  :  but  I  reply  it  is 
immaterial  by  what  name  or  process,  or  in  what  form  the 
purchase  is  forced,  so  that  the  money  must  be  paid  for  get- 
ting justice.  Government  had  far  better  set  a  price  on 
justice  directly,  and  make  a  tariff  of  the  charge  to  plaintiff 
and  defendant,  whereby  a  man  might  know  what  it  vfould 
cost  him  precisely,  before  he  set  out ;  than  to  leave  him  in 
a  state  of  uncertainty.  A  tax  of  fifty  per  cent,  would  be 
better  than  the  present  uncertainty,  and  it  is  very  common  to 
hear  a  person,  after  stating  his  injury,  offer  his  lawyer  one 
half  of  his  claim  to  recover  the  other.  Every  man  must 
know,  that  it  is  by  the  effect  of  any  law  or  other  measure, 
we  are  to  estimate  its  value,  and  not  by  its  letter. 

The  constitutional  declaration  of  rights  in  most  of  the 
states,  and  of  our  own  state  in  particular,  has  recognized 
this  important  principle,  in  veiy  emphatical  words,  to  wit ; 
**  Every  man  for  an  injury  done  hun  in  his  lands,  goods, 
person,  or  reputation,  shall  have  remedy  by  the  due  course 
of  law,  and  right  and  justice  administered  without  sale^ 
delay y  or  deni(tL^^  Did  the  conventions,  by  which 
these  principles  -vyere  established,  mean  Jiothing  by  all 
these  fine  words  ?  Did  they  expect  to  be  believed,  or  have 
their  legislators  violated  this  plighted  faith  ?  For  surely  no 
man  will  pretend  that  this  declaration  has  been  realized. 
We  find  the  injuries  done  to  '^  person  and  property"  all  put 
on  a  footing  in  this  declaration  ;  yet  if  I  am  injured  in  my 
person,  government  will  step  in  and  do  me  justice  as  a- 
bove  declared,  by  prosecuting  the  offender  and  pay  me  as 
a  witness  against  him  ;  but  if  I  am  injured  by  the  with- 
holding of  my  property,  I  must  pursue  a  course  of  pro- 
ceedings which  may  require  ten  years,  and  very  frequent- 
ly more,  and  during  all  which  time  I  am  annually  taxed  by 
the  officers  of  court,  and  obliged  to  employ  two  or  more  law- 
yers at  a  heavy  price,  and  pay  witnesses  to  a  large  amount. 
When  I  obtain  a  verdict,  and  beat  my  antagonist  out  of  one 
redoubt,  he  retreats  to  another  ;  from  the  common  pleas  he 
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retreats  to  the  supreme  court  ;  and  from  thence,  in  those 
states  where  there  are  chancery  courts,  to  chancery ;  in 
our  state  to  the  court  of  appeals  ;— all  this  time  he  is  con- 
suming my  substance,  and  he  says,  he  will  rather  give  his 
property  to  lawyers  than  pay  me  what  he  unjustly  detains. 
His  lawyer  who  has  influence  with  the  judges^  swears  I  shall 
never  get  my  property,  which  indeed  is  very  probable,  be- 
cause by  the  time  (if  ever)  I  get  a  final  decree,  the 
high  probability  is,  he  will  be  unable  to  pay  ;  and  as  tl^e 
legal  costs  will  be  equal  to  the  debt,  should  I  not  get  it,  I 
shall  be  rained  myself.  This  is  surely  neither  agreeable  to 
the  dedaration  of  rights  nor  to  the  eternal  laws  of  justice. 

No  doubt  a  gentleman  of  the  bar  will  tell  me,  I  have 
mistaken  the  declaration  ;  that  the  provision  there,  is  in 
case  of  criminal  injury  and  not  civil,  or  to  property.  But 
if  so,  there  is  no  provision  for  civil  cases  in  the  bill  of  rights 
— I  would  however  ask  such  gentlemen,  wherein  does  a 
case  of  criminal  jurisdiction  differ  from  a  civil  one  as  to  its 
effects  on  my  interest ;  and  on  what  principle  will  govern- 
ment make  so  wide  a  difference  between  him  who  gets  my 
property  xvithout  my  consent,  and  him  who  gets  it  with, 
but  afterwards  keeps  it  without  my  consent  ?  The  indul- 
gence of  the  law  is  in  favor  of  the  greatest  criminal,  he 
who  commits  breach  of  trust  in  addition  to  fraud. 

Did  the  legislature  intend  to  punish  acts  of  benefi-, 
cence,  confidence,  and  friendship,  and  encourage  fraud  and 
ingratitude  ?  If  not,  why  not  yield  me  as  speedy  and  cheap 
redress  in  the  one  case  as  in  the  other.  It  surely  will  not 
be  contended  that  government  is  unable  to  do  so.  If  jury 
trialy  pleadings^  and  argument  are  the  best  way  of  decid- 
ing disputes,  be  it  so  ;  but  let  government  go  to  all  the  ex- 
pense of  the  trial,  and  then  fine  the  v/rong  doer  as  a  re- 
muneration :  and  as  government  can  employ  a  prosecutor, 
so  also  she  can  employ  a  defender. 

It  is  impossible  however,  that  truth  is  so  difficult  to 
find,  as  the  present  system  supposes.  All  that  is  wanting 
is  to  remove  those  obstructions  to  free  enquiry,  and  the 
truth  will  easily  be  discovered  ;  and  when  discovered, 
decision  is  very  easy.  All  rules  and  laws  regulating 
property  between  man  and  man,  have  been  settled  agreea- 
bly to  the  sim.plest,  plainest  sense  of  right  ;  such  laws  as 
relate  to  the  rights  of  property  are  so  consistent  with  sim- 
ple justice,  that  ever)^  man  in  society  can  understand  the  laWj 
by  merely  deciding  what  would  be  just  according  to  his  own 
opinion  of  moral  rectitude.  The  laws  made  for  political 
purposes  are  not  indeed  of  the  same  stamp ;  they  are 
positive  regulations,  agreeable  to  the  will  of  the  legislator, 
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and  require  to  be  learned  to  be  known.  Thus,for  instance,who 
shall  fill  offices  ;  their  salaries,  powers,  and  privileges  as  offi- 
cers. These  and  many  other  regulations,  purely  political, 
may  deviate  from  simple  right :  but  all  those  laws  which 
relate  to  property,  and  the  common  intercourse  among  men, 
I  which  are  just  and  ought  to  be  valid,  are  in  every  age  and 
every  country,  the  simplest  rules,  and  fitted  to  the  plainest 
capacities  ;  insomuch  that  any  and  every  ignorant  man, 
who  has  barely  a  knowlege  of  the  truth,  and  of  right  and 
wrong,  can  decide  any  question  agreeable  to  law,  although 
he  never  heard  a  law  read,  or  read  one  during  his  life. 

This  assertion,  I  am  aware,  may  surprise  some  read- 
ers ;  men  have  so  long  believed  themselves  ignorant  of  law, 
niid  have  been  so  long  in  the  habit  of  running  to  a  lawyer 
to  learn  what  the  law  is,  that  they  cannot  credit  such  an  as- 
sf  rtion.  But  is  it  not  the  law  of  the  land,  that  every  man 
should  hold  his  own  property  ;  and  would  not  such  be  the 
decision  of  the  most  ignorant  man  in  society  ?  Is  not  the 
same  the  case  with  respect  to  a  reasonable  compensation 
for  service  performed,  for  damages  sustained,  &c.  nay,  I 
defy  the  most  cunning  lawyer  to  find  the  case  wherein 
the  law  is  not  agreeable  to  the  plainest,  simplest  dictates  of 
natural  reason  ;  neither  ought  it  to  be  supposed  otherwise, 
or  it  should  be  immediately  altered ;  for  in  the  words  of 
St.  Paul,  "  those  who  live  without  the  law,  must  be  a  law 
unto  themselves."  How  could  it  be  possible  then  for  men 
ignorant  of  law,  to  govern  themselves  agreeable  to  law, 
unless  the  law  was  agreeable  to  simple,  natural  reason. 

To  go  still  farther  into  this  subject. — The  Saxon  na- 
tion, nor  ancient  Britons,  had  never  any  written  laws,  re- 
gulating property.  Yet  to  establish  the  right  of  owner- 
ship, to  a  horse  (or  other  article,)  and  the  right  to  hold 
him  in  exclusion  of  all  other  men  ;  and  to  dispose  of  him, 
with  or  without  a  consideration;  and  to  vest  an  equal  right 
in  such  obtainer,  in  exclusion  of  him,  so  disposing  of  him, 
and  all  other  persons  ;  existed  as  strongly  with  the  Bri- 
tons and  Saxons,  and  does  even  now  with  our  aboriginal 
Indians,  as  it  does  with  us.  And  what  is  still  more,  there 
never  was  to  this  day,  a  written  law  to  create  those  rights. 
These  and  many  others,  relative  to  property — are  written 
on  the  mind  of  man,  by  the  pen  of  nature,  hence  as  before 
said,  the  decision  is  easy,  when  the  facts  are  known.  But 
how  redress  for  any  of  those  rights,  when  violated,  shall 
be  had,  depends  on  the  legislature.  It  is  here  that  simple 
nature  has  generally  appealed  to  personal  redress  :  but  in 
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society  this  cannot  be  suffered.  It  becomes  necessary 
therefore,  to  create  some  officer,  clothed  with  authority  to 
administer  redress  of  such  grievance.  But  before  such 
officer  acts  in  the  case,  it  becomes  necessary  to  enquire  in- 
to and  hear  the  parties,  provided  any  disagreement  exists 
about  the  case.  This  disagreement  seldom  fails  to  hap- 
pen; because  the  right  or  the  law,  (as  commonly  called,) 
is  never  disagreed  about,  "*  in  the  common  intercourse  of 
men  :  (though  on  certain  political  institutions  it  often  is) 
if  the  parties  did  not  disagree  about  the  facts,  there  would 
be  no  disagreement  between  them,  there  would  be  no  need  of 
applying  to  authority.  And  because  they  do  disagree  ;  such 
officer  must  either  decide  such  point  himself,  or  call  in  the 
aid  of  others  to  decide  and  report  such  decision  to  him,  up- 
on which  reported  decision  he  proceeds  to  administer  jus- 
tice according  to  the  above  law  of  reason  or  nature.  But 
what  this  mode  of  decision  shall  be,  is  a  political  institution. 

To  prove  this  statement  of  facts  I  must  appeal  to  1st 
Blackstone,  section  3d.  "  The  lex  non  scripta^  or  unwrit- 
ten law,  includes  not  only  general  customs,  or  the  co?nmon 
law,  properly  so  called,  but  also  the  particular  customs  of 
certain  parts  of  the  kingdom."  "  This  [meaning  the  com- 
mon law]  for  the  most  part,  settles  the  course  in  which 
lands  descend  by  inheritance  ;  the  manner  and  form  of 
acqidrhig  and  transfering  property  ;  the  solemnities  and 
obligation  of  contracts ;  the  rules  of  expounding  wills, 
deeds,  and  acts  of  parliament  ;t  the  remedies  for  civil  in- 
juries, the  several  species  of  temporal  (or  criminal)  of- 
fences ;  and  an  infinite  number  of  minuter  particulars, 
which  diffuse  themselves  as  extensively,  as  the  ordinary 
distribution  of  common  justice  requires." 

Blackstone  indeed  tells  us,  these  laws  are  not  now  un- 
written— "  that  they  are  to  be  found  among  the  records  of 
the  courts,  in  books  of  reports  and  judicial  decisions*^'' — 

*  od.  BlackstorxC  chap.  22.  Asserts,  "  experience  will  abundantly 
shew,  that  above  a  hundred  law  suits,  arise  about  disputed  facts,  for  one 
when  the  law  is  doubted  of  [political  institutions  included.]  About  twenty 
days  in  the  year,  are  sufRcient  in  Westminster  Hall,  to  settle  upon  solemn 
argument,  every  demurer,  or  other  special  point  of  law,  that  arises  through- 
out the  nation  ;  but  six  district  courts  are  each  two  months  engaged  in  the 
trial  of  facts,  exclusive  of  those  which  arise  in  London  and  Westminster, 
which  are  equal  to  nearly  half  all  the  rest," — or  say  three  months  for  six 
courts,  or  eighteen  months  for  one. 

t  This  could  not  be  derived  farther  back  than  the  introduction  of  wri- 
ting and  recording  such  instruments. 
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But  tKey  could  not  have  been  written  there,  until  since  the 
appointment  of  judges  and  the  admission  of  lawyers,  to 
write  them;  as  we  are  very  sure  no  such  reports  existed 
before  the  Norman  clergy  made  them,  for  under  the  Sax- 
ons the  courts  were  not  courts  of  record.  Yet  they  are 
considered  as  the  most  ancient  laws  of  the  land,  and  even 
pretended  by  some  to  be  derived  from  the  Britons. 

The  establishment  of  these  facts,  enables  us  to  meet 
an  argument  of  the  advocates  of  abuses,  on  which  much 
reliance  has  been  placed.  It  is  contended,  that  if  any 
other  mode  of  decision  existed  than  our  present  system, 
with  learned  lawyers  and  judges,  every  thing  would  be 
turned  rvdrift ; — no  certainty  or  security  for  property ; — the 
law  would  soon  be  unknown,  and  no  man  would  have  any 
certainty  how  long  he  could  hold  his  property  ;  for  instead 
of  judges  who  know  the  law,  he  must  take  the  decision  of 
ignorant  men  who  know  nothing  of  law.  This  argument 
however  is  far  from  plausible  ;  nor  is  it  at  all  believed  by 
those  who  use  it ; — ^but  it  is  artfully  employed  to  rouse  the 
fears  and  alarm  the  apprehensions  of  simple  men.  And  we 
shall  at  once  perceive  its  utter  absurdity,  when  we  reflect 
that  even  those  very  laws  which  create  this  security,  were 
themselves  the  effect  of  uniformity  of  decisions,  of  men  act- 
ing as  referees  without  judges  or  lawyers  ;  and  even  such 
men  as  could  neither  read  nor  v^rite.  That  these  laws  con- 
tinued from  the  earliest  times,  until  after  Edv/ard  I.  who 
was  four  hundred  years  later  than  Alfred,  before  they 
were  put  on  paper ;  and  were  then  only  noticed  as  being 
the  decision  of  judges,  as  occasion  occured  in  the  trial  of 
causes. 

Now  the  fact  lies  here.     These  laws  called  comrHon 
law,  (and  such  were  almost  all  the  modern  common  law) 
did  exist  as  the  rule  of  decision,  for  many  centuries  before 
they  were  committed  to  paper ;  and  with  a  people,  too  ig- 
j  norant  to  commit  them  to  paper,  and  who  decided  as  refer- 
I  ees  without  attornies  or  lawyers.  The  pretended  arguments 
i  therefore,  of  want  of  uniformity  or  ability  to  decide  agree- 
!  able  to  law,  without  studying  law,  falls  to   the  ground; 
.  and  demonstrates  my  first  argument,  that  when  the  whole 
facts,  (or  truth)  are  known,  the  decision  agreeable  to  law  is 
easy  ;  the  law  properly  being  agreeable  to  the  simplest  dic- 
tates of  nature  and  reason. 

What  is  here  said  of  all  law,  being  ancient  common 
law,  until  altered  by  statute,  must  be  taken  with  the  excep- 
tion of  those  brought  into  existence  by  subsequent  occur- 
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rences.  As  all  those  coanected  with  the  royal  superior 
ccurts,  the  introduction  of  writings,  &c.  These  are  termed 
common  law,  but  of  more  modern  date,  and  could  not 
have  been  of  more  ancient  date,  than  the  matters  which 
^ave  rise  to  them.  But  all  those  w^hich  relate  to  proper tij^ 
rights^  and  transfers^  and  which  is  the  point  pretended  to 
be  in  danger,  did  exist  as  safe  and  secure  without  judges 
or  lawyers  as  with  them :  and  justice  w^as  then  cheapo 
speedy^  and  brought  home  to  every  man's  door,  but  now 
costs  so  much  as  to  ruin  the  purchaser. 

So  much  then  for  the  common  law;  which  by  the  bye, 
a5  being  the  effect  of  universal  consent,  among  simple 
men,  clear  of  design  or  mercenary  views  ;  has  generally 
been  deemed  by  all  legal  writers  even  in  political  institu- 
tions, as  far  better  suited  to  society  than  the  alterations 
of  more  modern  date,  whether  by  the  courts  or  legisla* 
tures;  though  any  man  who  has  ever  seen  a  legislature  em- 
ployed, niust  have  observed,  that  their  utmost  caution  is 
employed  to  guard  the  ignorant  from  injury,  by  simplify- 
ing the  law,  to  conform  it  to  the  most  scrupulous  justice  ; 
and  as  often  as  the  craft  of  lawyers  has  perverted  the  law 
to  operate  injustice  in  the  decisions  of  courts,  so  often  has 
the  legislature  amended  and  re-amended  such  laws.  For 
ia  fact,  the  business  of  the  lawyer  in  professional  practice^ 
is  to  find  some  hole  or  crack  through  which  he  is  to  draw 
his  client,  whom  he  either  finds  or  makes  dishonest ;  and 
such  hole  once  found,  becomes  the  back  door  of  villiany, 
until  stopped  by  the  legislature :  when  another  is  found, 
and  again  stopped,  insomuch  that  the  two  parties  seem  like 
the  beseiged  and  beseigers  of  a  city. 

However  strange  and  incredible  this  representation 
may  be,  to  such  as  have  not  considered  it ;  upon  a  close  exam- 
ination, it  will  be  found  to  be  too  seriouslvthe  truth;  and  what 
is  more,  so  long  as  xhitart  of  evading  and  perverting  justice^ 
continues  a  /6'<7r;7c^ profession,  this  must  and  will  be  the  case. 
So  long  as  a  privileged  profession,  sustained  by  the  col- 
lusion of  fraud,  is  held  honorable  ;  and  men  are  employed 
and  grow  rich  by  defending  vice,  and  protecting  dishones- 
ty; so  long  will  it  be  necessary  to  keep  up  a  legislative 
force,  ready  to  repair  the  breaches  which  this  domestic  ene- 
my makes,  on  the  fortifications  of  justice  and  innocence. — ' 
For  as  in  the  military,  so  in  the  civil  department,  the  more 
desperate  and  dangerous  the  undertaking,  the  more  laurels 
are  won  ;  a  lawyer  or  a  general  gains  no  applause  for  win- 
ning a  good  cause  or  an  easy  conquest;  it  is  for  winning  a  bad 


(      31      ) 

€r  desperate  cause, that  they  both  become  ennobled  and  im- 
mortalized— so  that  their  example  in  society  is  destructive 
of  every  pietence  to  moral  obligation. 

I  would  here  call  the  reader  to  a  serious  pause,  and  to  an 
examination  himself,  whether  it  can  be  possibly  necessary  in 
society,  that  there  should  be  a  set  of  men  maintained  as  the 
triumphant  defenders  of  crimes  and  injuries  ?  If  the  lawyer^' 
who,  agreeable  to  Biackstone's  definition  ''  is  one  who  is 
put  in  stead  or  turn  of  another,"  can  gain  glory  by  pro- 
tecting a  criminal  from  punishment,  or  a  rogue  from  re- 
muneration of  the  injured ;  the  question  is,  whether  ths 
culprit,  and  the  rogue,  do  not  share  with  him  the  glory ; 
whether  the  success  of  the  one,  is  not  an  encouragement  of 
the  other  1  I  would  also  ask,  whether  the  lawyerwho  profes- 
sionally/e-?^  himself  out  on  liireX.o  defend  ci'imcs  and  rogues^ 
and  he  who  prosecutes  innocence,  or  attempts  to  rob 
another  of  his  right,  ought  not  to  participate  in  the  in- 
famy 1  I  do  not  here  mean  such  a  defence  or  prosecution 
as  strict  justice  will  warrant,  but  such  as  it  will  not  war- 
rant. Suppose  I,  as  a  lawyer,  know  a  man  innocent  of  a 
crime,  for  which,  I  as  a  public  prosecutor  endeavor  to  con- 
\dct  him  ; — am  I  any  better  than  the  assassin,  who  hires 
himself  to  a  man  to  dispatch  by  the  stilletto,  another  who 
is  the  rival  of  him  who  fees  me.  Suppose  I  know  my  cli- 
ent's cause  to  be  unrighteous,  and  yet  exert  myself  to  as- 
sist him  to  strip  another  man  of  his  just  right; — am  I  any 
better  than  the  accessary  of  a  high  v/ay  robber  or  burglar  I 
nay,  the  question  truly  is,  v/hether  I  am  not  the  principal^ 
and  he  who  acts  only  the  accessary  or  receiver.  So  on  the 
other  hand,  if  I  know  in  my  conscience,  that  the  prisoner 
is  guilty  of  murder  or  robbery,  yet  I  by  craft  or  cunning, 
clear  him  as  innocent,  not  by  stating  truths  but  falshoods  ; 
not  by  shewing  that  the  evidence  is  in  his  favor  ;  but  by 
keeping  back  witnesses  or  discrediting  v/ith  the  jury  facts 
which  I  myself  believe:^ — am  I  not  in  conscience  more 
guilty  than  the  accessary,  who  aided,  comforted,  or  be- 
friended him  from  motives  of  friendship  or  humanitv. — 
Yes,  I  assert,  if  the  accessary  acted  from  disinterested 
friendship,  and  I  from  interest  of  a  fee,  I  am  the  most 
guilt}^,  and  the  most  base  :  yet  by  the  law,  the  accessary  is 
equally  punishable  with  the  principal :  and  must  not  I  be 
indubitably  guilty  of  fraud  andinjustice  for  gain  sake,  when 
I  defend  the  wrong  doer  wittingly,  who  has  defrauded  or 
unjustly  detained  his  neighbour's  property. 
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It  is  utterly  impossible  to  sophisticate  away,  the  moral 
obligation  every  man  is  under  from  God  and  nature  to  do 
justice — and  however  long  the  practice  has  existed,  how* 
ever  firmly  the  custom  is  pretended  to  be  established,  it  has 
no  better  authority  in  ethics  than  the  piracy  of  Barbary, 
or  the  slave  trade  in  Africa. 

If  indeed  such  wise  and  learned  gentlemen,  would 
voluntarily  come  forward  to  see  strict  right  done,  and  em- 
ploy their  ingenuity  to  protect  innocence  and  obtain  justice, 
and  like  good  jurors  carry  their  arguments  no  farther  than 
truth  and  conscience  allowed ;  then  indeed,  the  world 
would  be  under  weighty  obligations  to  them.  But  when 
they  avow  themselves  indiscriminate  defenders  of  good  and 
evil,  right  and  wrong  ;  and  publicly  avow  that  they  would 
"  defend  the  devil  if  employed  by  him"  as  is  often  done, 
such  men  ought  to  be  properly  estimated.  It  is  high  time 
the  world  should  properly  appreciate  the  professional  cha- 
racter of  hireling  defenders  of  rogues,  robbers,  and  mur- 
derers ;  and  prosecutors  of  innocence  and  righteousness. 
If  they  must  exist  as  men,  they  ought  not  be  made  neces- 
sary by  law,  they  ought  not  to  be  a  privileged  order  in  so- 
ciety. Such  of  mankind  as  are  honest  and  innocent,  ought 
to  be  permitted  to  ask  for  justice  for  themselves,  agree- 
able to  truth — agreeable  to  reason,  and  plain  sense  ;  and 
not  be  forced  to  employ  fiction  and  falshood  agreeable  to 
the  rules  of  pleadings.  Was  such  the  case,  they  would 
soon  fall  into  just  estimation  with  good  men. 

Justice  is  the  right  of  any  man,  speedily  and  without 
price  ;  and  courts  can  be  established,  consistent  with  this 
right,  so  to  administer  justice.  Consequently,  if  the  effect 
of  such  establishments  as  exist,  is  contrary  to  speedy  and 
cheap  justice,  it  is  contrary  to  our  natural  rights  ;  it  is  con- 
trary to  our  political  and  constitutional  rights.  That  the 
effect  is  such,  none  will  dare  deny.  Let  every  man  look 
around  him  and  recollect  the  length  of  time  suits  have  been 
kept  in  courts  ;  let  every  one  recollect  the  sums  of  mo- 
ney paid  as  costs ;  let  any  one  recollect  the  fees  paid 
to  lawyers,  and  how  many  thousands  of  dollars  their 
aonual  incomes  are  stated  at.  Nay,  I  call  on  every 
honest  man  to  say,  do  you  not  dread  and  abhor  a  law  suit 
as  an  Egyptian  plague  ?  Would  you  not  sustain  a  consi- 
derable injustice,  rather  than  go  to  ask  justice  ?  Is  not  the 
law  shunned  and  abhorred  by  wise  and  good  men,  while  it 
is  sought  by  the  rogues  ^nd  fools  ?  Yea,  are  not  more  m- 
ined  than  relieved  who  go  to  court  ? 
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If  such  be  the  effect ;  if  such  be  the  general  sense  of 
society  ;  then  the  establishment  must  be  radically  wrong,  or 
perverted  from  its  intention.  No  arguments  on  earth  can 
gainsay  matter  of  fact ;  and  the  result  will  be  found,  that 
courts  nominally  called  courts  of  justice,  are  practicallv 
courts  of  injustice ;  that  they  reseml)le  traps  set  lor  game  ; 
the  bait  is  nominal  justice,which  he  who  ventures  to  touch, 
is  surely  caught  by  those  who  attend  the  traps.  The  traps 
I  have  before  shewn,  were  invented  by  the  priesthood  of  a 
barbarous  age ;  but  although  reformed  laymen  have  suc- 
ceeded, they  have  not  failed  to  set  and  attend  them  with 
industry,  and  unhappily  for  mankind,  v/ith  too  much  suc- 
cess. 

As  I  have  dwelt  some  time  on  this  subject,  with  a 
view  of  shewing  what  a  court  of  justice  ought  to  be,  by 
shewing  what  it  ought  not  to  be,  I  shall  proceed  to  suggest 
a  remedy  for  the  evils,  so  visible  under  the  present  mode  of 
conducting  suits  at  law. 

Luther's  reformation  of  religion,  went  to  the  removal 
of  excrescences,  which  had  grown  through  time  and  craft, 
on  primitive  Christianity,  as  established  by  its  apostles :  so 
in  the  reform  of  justice,  it  will  be  found  that  restoring  it 
back  to  its  native  original  principles,  will  probably  be  the 
best  remedy. 

Surely  it  will  be  a  strong  recommendation  of  a  reform 
of  the  administration  of  justice,  when  the  excrescences  of 
a  court  of  justice,  are  shev/n  to  be  the  invention  of  the 
same  times  and  same  men,  who  built  so  freely  on  the  pri- 
mitive structure  of  religion,  as  to  disfigure  it  altogether. 
Such  as  would  contrive  to  make  sale  of  the  mercy  of  God^ 
might  well  be  expected  to  sell  the  justice  of  man.  Such  as 
would  sell  the  indulgence  to  commit  a  crime,  might  well 
be  expected  to  hire  themselves  to  defend  a  crime  already 
committed.  Such  as  would  sell  a  prayer  or  mass,  for  the  soul 
of  the  infamous  dead,  would  very  naturally  be  led  to  sell  aa 
argument  orjudgment,for  the  body  or  goods  of  the  virtuous 
living.  Such  as  Vv'ould  teach  men,  that  they  could  not  get 
justice  or  mercy  from  God^  without  professional  assistance, 
would  not  fail  to  teach  them  they  could  not  get  the  justice 
of7nan,  without  professional  assistance  also.  The  refor- 
mation of  the  impositions  and  abuses  in  religion,  began  by 
Luther,  was  stilly  resisted  by  those  professional  men;  they 
armed  their  adherents,  and  human  blood  streamed  freely 
before  these  absurd  and  dangerous  invitations  to  vice  and 
iniquity,  could  be  thrown  off:  but  thank  God,  we  have  not 
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that  difficulty  to  fear.  None  can  deny  our  right ;  nor  none 
dare  oppose  the  exercise  of  that  right  in  a  legitimate  man- 
ner, 

A  simple  restoration  of  the  ancient  jury  trial  will  per- 
haps be  the  best  reformation.  The  first  objects  of  law  are 
to  render  justice  speedy,  convenient,  cheap  ;  for  this  pur- 
pose the  original  hundred  courts  were  established.  Town- 
ships answer  pretty  nearly  to  the  ancient  hundreds  ;  a  court 
in  each  township,  and  a  county  court  to  meet  eX^ery  month, 
would  in  the  first  instance  promote  speedy  justice.  And 
if  a  lawyer  should  be  thought  necessary  let  him  be  appoint- 
ed and  paid  by  government,  to  assist  to  arrange  and  re- 
])resent  each  party's  cause  to  the  jury.  We  should  then 
have  the  learning  and  v/isdom  of  such  men  to  assist  the 
jury,  as  their  talents  and  integrity  would  recommend,  in- 
stead of  the  ingenuity  and  artifice  of  the  profession. 

It  may  be  said  that  it  would  be  abridging  men  of  their 
liberty,  to  restrain  them  from  employing  such  assistance, 
and  such  servants,  as  they  choose,  and  have  confidence  in. 
But  willnot  the  same  objection  go  to  the  judges  andjurors, 
they  are  paid  by  government.  And  with  respect  to  re- 
straint of  liberty,  persons  might  as  well  complain  of  not 
having  the  choice  of  judges  and  jurors,  as  of  assistants  to 
state  their  case,  which  they  may  state  themselves  if  they 
can.  Here  however,  I  would  observe,  that  the  evil  com 
plained  of,  has  arisen  from  this  very  privilege  of  choice  : 
the  most  guilty  and  dishonest  choose  a  number  of  as- 
sistants proportioned  to  their  despair  or  t?iieir  criminal  con- 
sciousness ;  the  honest  or  innocent  party,  is  obliged' to 
match  him  in  assistants.  The  assistants  by  degrees  be  - 
come  the  principals  ;  it  is  no  longer  choice  but  necessity — 
and  justice  is  prostrated  by  artifice.  Is  it  not  an  insult  to 
the  justice  of  these  states,  that  justice  cannot  be  had  with- 
out running  and  purchasing  these  assistants,  like  the  por- 
ters to  a  great  man's  door?  Or  to  hear  men  of  considera- 
ble respectability  say,  whatever  side  A  or  B  are  on,  is  sure 
of  the  cause?  Or  instead  of  enquiring  what  is  the  righte- 
ousness of  the  cause,  to  enquire  xv/w  are  the  lawyers  engag- 
ed ?  Is  this  the  liberty  wanted — the  liberty  to  bear  dov/n 
right  by  artifice,  eloquence,  and  influence  ;  If  so,  it  is  time 
it  was  known  and  prevented,  I  know  it  is  often  objected 
to  trial  by  reference,  that  the  parties  are  unequal,  and  the 
cunning  man  would  have  the  advantage  ;  but  are  lawyers 


'  (     35     ) 

equal?  If  so,  how  happens  it  that  certain  men  are  sought 
and  bought  at  their  own  price;  how  comes  it  that  C  will  get 
only  100  dollars,  when  D  will  get  1000  as  a  retainer ;  and 
that  the  securing  of  him,  is  deemed  equal  to  securing  the 
cause,  whether  good  or  bad  ?  Is  it  not  a  disgrace  to  a  civi- 
lized nation,  that  champions  of  justice  should  now  be  hired 
as  formerly,  when  the  trial  by  battle  was  the  mode  of  de- 
ciding right  and  wrong?  O  deceived  people  1  Your  justice 
is  prostrated  to  the  aggrandisement  of  a  profession  who 
despise  you,  who  treat  you  with  contempt,  who  are  the 
most  inveterate  enemies  of  3^our  civil  liberty  ;  and  who  aim 
to  be,  as  in  fact  they  are,  the  real  aristocracy  of  the  land  ; 
by  having  your  property  and  j^our  reputations  in  their 
hands,  they  keep  you  in  a  servile  subordination.  Which 
of  you,  having  a  cause  in  court,  dare  offend  your  lav/yer  ? 
Should  you  discover  manifest  imposition,  you  must  shut 
your  mouth,  keep  it  to  yourself,  and  hug  your  affliction :  if 
you  resent  your  injury,  he  can  take 'vengeance  of  you.  The 
law  indeed,  has  made  them  suable  for  the  damages  done  ; 
but  behold  none  are  found  to  sue  them  ;  a  fee  of  a  hun- 
dred dollars,  would  not  purchase  an  appearance  to  an  ac- 
tion against  a  brother  of  the  profession  ;  and  none  but  law- 
yers know  the  trade  1  What  then  is  your  situation  ?  Look 
to  yourselves,  and  behold  your  dearest  interests  in  the 
hands  of  a  profession,  of  professed  hirelings ;  against 
whom  you  have  no  remedy  !  Few  of  you  know  any  reme- 
dy exists^  but  if  you  did,  none  of  you  know  how  to  obtain 
it.  Your  own  birth  right,  the  right  to  have  justice  speedily 
and  without  price,  is  bartered  to  a  profession,  who  will 
give  you  injustice  at  a  dear  rate,  with  long  waiting.  Yea, 
I  am  mad  with  the  oppression  and  affliction  of  my  country- 
men. 

If  however,  we  must  have  assistants  in  courts,  make 
them  at  least  harmless.  If  they  are  not  useful  to  the  jurv, 
they  will  not  as  now  be  injurious  and  try  to  mislead  them. 
But  for  heaven's  sake,  from  courts  of  justice  remove 
professed  workers  of  injustice,  whose  glory  and  great- 
ness depends  on  being  able  to  gain  a  bad  cause.  Would 
any  man  advo>-.ate  a  plan  of  administering  justice  by  hear- 
ing only  one  lawyer  and  one  side  of  a  cause  ?  The  endeavor 
on  one  side  should  be  counteracted  by  an  equal  endeavor  on 
the  other.  But  they  never  agree — they  keep  as  wide  as  pos- 
sible, while  the  jury  are  bound  to  agree,  nay  to  be  unani- 
mous 1  what  use  then  can  these  lawyers  be  of,  to  direct  and 
unite  ethers,  who  do  not  unite  themselves  ?  have  they  cele- 
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brity,  have  they  influence  ?  then  so  much  the  worse,  as  they 
thereby  lead  honest  men  astray  to  do  wrong.  Have  they 
none  ?  then  they  are  an  useless  expense  to  the  parties. — 
Their  exertions  must  be  injurious  now  ;  but  by  the  change 
they  may  be  useful.* 

Let  us  now  take  a  summary  view  of  the  proposed 
change.  Learned  judges — a  respectable  jury,  from  whom 
no  evidence  should  be  kept  back,  and  an  intelligent  lawyer 
to  assist  each  party  if  wanted,  all  paid  by  government.— 
Would  such  a  tribunal  be  likely  to  do  justice  ?  who  would 
fear  a  good  cause  before  such  triers  ?  if  it  is  a  safe  mode  of 
trial,  why  not  adopt  it  ? 

But  if  it  does  not  please  as  a  reform  of  jury  trial, 
let  us  examine  reference,  adjust77ie7it,  ov  arbitration.  This 
is  a  mode  of  trial,  of  all  yet  tried,  the  most  consistent  with 
the  principles  of  the  ancient  Saxon  trial  by  jury  ;  and  most 
convenient  among  a  free,  enlightened,  and  commercial 
people.  It  is,  besides,  a  mode  long  tried,  well  approved, 
and  highly  commended.  St.  Paul,  in  his  epistle  to  the 
Corinthians,  chap.  7,  has  severely  rebuked  going  to  law, 
and  for  not  leaving  their  disputes  to  brethren.  In  confor- 
mity to  this  scripture  injunction,  sundry  religious  sects 
have  made  it  a  part  of  their  discipline  to  settle  their  own 
disputes  among  the  members  of  their  own  church,  on  con- 
dition of  membership,  and  to  avoid  litigation.  The  qua- 
kers,  to  their  great  honor,  were  the  first  to  adopt  it.  They 
have  long  practised  it  with  much  reputation  to  themselves, 
for  integrity  of  decision,  and  economy  of  time  and  ex- 
pense ;  so  worthy  an  example,  happily  set  by  so  highly 
respectable  a  sect,  for  peace,  justice,  and  wisdom,  has 
lately  been  follov/ed  by  the  next  respectable  sect,  for  sim- 
plicity and  probity,  the  methodists.  They  in  like  manner, 
have  enjoined  such  settlements  on  condition  of  member- 
ship ;  and  others  have  strongly  recommended  it.  The 
merchants  of  New  York,  at  a  very  early  period,  establish- 
ed a  chamber  of  commerce  for  the  adjustment  of  differ- 
ences on  commercial  regulations  generally  ;  one  of  which 
was  the  submitting  to  reference,  among  themselves,  their 
disputes.  This  hint  from  New  York  has  been  taken  by 
the  merchants  of  this  and  other  cities. 


*  The  temple  of  justice  is  feared  and  shunned  by  good  men,  because  of 
the  modern  priesthood,  who  dwell  therein,  and  like  the  priesthood  of  old, 
aspire  to  subjugate  mankind  to  their  passions  through  the  ministry  of  im- 
posture. CURTIUS. 
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But  ib  i  misfortune  of  these  several  societies  is,  they 
"have  to  struggle  against  the  stream.  Few  decisions  v/iil 
please  both  parties  ;  and  while  these  societies  have  no 
other  tie  than  the  zeal  or  virtue  of  their  members  to  com- 
mand their  obedience,  and  the  holders  of  property  have 
courts  and  lawyers  inviting  them  to  law,  many  will  and  do 
prove  refractory,  Vt'hereby  they  only  diminish  their  own 
numbers,  and  drive  their  members  to  other  societies,  who 
licence  lawsuits  among  their  members  ;  a  recent  occur- 
rence of  this  kind  has  excited  much  attention,  it  is  the  re- 
sistance made  to  a  verdict  of  referees,  on  the  part  of  Messrs. 
Fettit  and  Bayard,  merchants  of  this  city,  in  the  case  Vt^here 
Thomas  Passmore,  another  merchant,  was  the  plaintiff. 
This  unhappy  affair  has  gone  so  far  as  to  enflame  the  whole 
state  ;  it  led  to  the  commitment  of  Passmore  to  gaol  for 
thirty  days  for  contempt  of  court,  and  has  produced  the  im- 
peachment of  three  of  the  judges  for  aibitrary  conduct,  and 
an  address  of  the  legislature  to  the  governor  to  remove  one 
other  of  the  judges,  and  the  governor's  rejection  of  their 
recommendation.  A  brief  view  of  Passmore's  singular 
case  is  subjoined  in  the  appendix. 

In  addition  however  to  these  evidences  of  the  suita- 
bleness of  the  change  of  references  for  jury  trial  ;  most  of 
the  states  have  existing  laws  directly  authorizing  references 
in  all  cases  where  both  parties  agree  ;  and  although  it  is 
rare  for  both  to  agree,  until  both  are  worn  down  with  ex- 
pense and  anxiety  in  court,  yet  so  strong  is  the  predilec- 
tion of  men  in  favor  of  adjustment  by  reference,  and  so 
convenient  is  that  mode  of  terminating  disputes,  which 
have  stood  years  in  courts,  been  found  to  courts  and  suit- 
ors, that  in  some  states  more  judgments  of  courts  are 
given  on  reports  of  referees  than  on  verdicts  of  juries  ;  and 
until  lately,  that  the  state  of  Jersey  first,  and  Pennsylvania 
latterly,  have  made  large  extensions  of  the  jurisdiction  of  jus- 
tices of  the  peace  with  referees;  and  much  writing  &  debating 
have  taken  place  on  the  general  extension  to  all  cases  :  I  say, 
until  then,  both  courts  and  lawyers  always  expressed  them- 
selves well  pleased,  and  thought  it  was  a  good  disposition  of 
a  cause,  when  they  could  get  the  parties  to  refer  it,  though 
just  as  the  jury  was  going  to  be  drawn.  Since  the  experi- 
ments in  this  state  and  Jersey  have  been  tried,  indeed  they 
do  not  recommend  reference,  but  when  of  necessitij  it  can- 
not be  helped.  Such  a  case  happened  at  the  spring  term 
in  the  neighboring  state  of  Delaware,  last  spring. 

F 
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It  happened  that  in  one  day  two  juries  v/ere  success- 
ively drawn  and  sworn,  when  the  counsel  declared  to  the 
court  (on  a  view  of  the  several  causes)  they  were  too  diffi- 
cult for  a  junj^  and  must  be  referred  ;  but  that  they  had 
agreed  to  select  three  jurors  from  the  twelve  in  the  box, 
to  adjust  and  report  forthvv  ith ;  which  was  accordingly 
done,  and  the  reports  so  made  up  in  the  tavern,  v\^ere  re- 
ceived during  the  term,  in  lieu  of  the  verdicts  1  Surely 
this  must  have  been  a  proud  day  to  the  friends  of  arbitra- 
tion, who  are  said  to  be  numerous  in  Delaware  state  :  v^^hen 
lav/yers  confessed  referees  to  be  more  capable  of  settling  diffi- 
cult causes,  than  juries  at  the  bar.  For  surely  if  they  are 
capable  of  settling  such  as  are  diflcuU.,  they  must  be  able 
to  settle  such  as  are  not  difficult.  This  statement  is  de- 
rived from  authority  that  cannot  be  denied,  as  a  solemn  but 
simple  relation  of  fact. 

It  is  not  only  in  these  states  that  reference  exists,  and 
is  provided  for,  but  also  in  England  ;   and  according  to  the 
same  high  authority  judge  Blackstone,  it  has  long  existed 
there  before  the  legislature  took  it  by  the  hand.   Nor  is  it  pos- 
sible, better  evidence  of  a  good  law,  a  good  custom,  or  a  good 
measure  can  be  given,  than  that  practice  has  ascertained  its 
utility  before  it  receives  legislative  aid  ;  and  more  espe- 
cially when  that  custom  is  a  deviation  from  the  established 
order.     Such  v/as  the  case  in  England.     So  unsuitable  was 
jury  trial  found,  that  the  honest  disputants   (for   the  best 
men  may  disagree)  had  time  immemorial,  recourse  to  refer- 
ence (there  called  arbitration)    to  decide  real  matters  of 
disagreement,   sometimes  verbal  and  sometimes  written, 
and  by  obligation,  until,  as  the  author  says,  3d  Blackstone, 
chap.  1st.  "  experience  having  shewn  the  great  use  of  these 
peaceable  and  domestic  tribunals,  especially  in  settling  mat- 
ters of  account,  and  other  mercantile  transactions,   too  dlf 
Jiciilt  and  almost  impossible  to  be  adjusted  on  a  trial  at  lazu, 
the  legislature  hasnow^  established  the  use  of  them,  as  well 
in  controversies  Vv4iere  causes  are   depending,  as  in  those 
where  no  action  is  brought :  enacting  by  9  and  10  Wm.  III. 
chap.  16.    (1698)  that  all  merchants  and  others  who  desire 
to  end  any  controversy^  suit  or  quarrel  (for  which  there  is 
no  other  remedy  but  by  action  or  suit  in  equity)   may   a- 
gree  to  refer  and  have  a  rule  of  any  of  the  king's  courts  of 
record  ;  which  agreement  being  proved  by  one  of  the  wit- 
nesses thereto,  the  court  shall  make  a  rule  that  such  sub- 
mission and  award  shall  be    conclusive  :    and  after  such 
rule   made,   the  party  disobeying  the   award  shall  be  li- 
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able  to  be  punished  as  for  a  contempt  of  the  court  ;  unless 
such  award  shall  be  set  aside  for  corruption  or  other  mis- 
behaviour in  the  arbitrators." 

By  this  quotation  it  appears,  that  above  one  hundred 
years  ago,  the  British  legislature  had  such  "  experience 
then  of  the  gt^eat  use  of  such  peaceable  and  domestic  tribu- 
nals^ that  they  thought  proper  to  legitimate  them,  and  make 
their  decisions  final,  provided  both  parties  would  agree  to 
enter  a  reference.  I'his  was  certainly  an  important  altera- 
tion for  the  people,  and  an  important  example  to  the  friends 
of  arbitration  or  reference  ;  for  while  all  the  courts  could 
be  appealed  from,  the  award  of  such  referees  could  not  be 
shaken  but  by  proving  corruption  or  other  misbehaviour^ 
sufficient  to  impeach  a  verdict  of  a  jury  or  even  of  a  judge 
himself.  It  is  not  an  error  of  judgment  but  some  corrupt 
partiality,  that  would  enable  the  court  to  set  aside  the  award. 

But  then  the  misfortune  was,  that  unless  both  would 
agree  to  enter  into  such  agreement,  neither  could  have  the 
benefit  of  such  a  "  peaceable  and  domestic  tribunal  ;''  of 
course  it  was  generally  the  honest  men  only,  who  agreed  ; 
for  if  either  was  dishonesty  or  conscious  of  having  a  bad 
cause,  he  v/ould  go  to  such  tribunal  as  was  sure  to  decide 
by  the  laws  of  morality  and  equity.  Such  always  sought 
the  courts^  where  crooked  rules,  exceptions  to  pleadings, 
or  a  master  lavvyer  might  gain  success  in  a  bad  cause  ; — 
and  if  beat  in  one  court  he  would  enable  him  to  remove  'o 
another;  and  thereby  shelter  himself  a  life  time  from  ih 
hand  of  justice. 

That  any  persons  were  found  to  agree  to  such  sui)- 
mission,  is  a  compliment  both  to  the  tribunal  and  to  Ivj..- 
man  nature  ;  for  certain  it  is,  if  no  persons  could  be  forced 
into  a  court  of  justice  until  both  agreed  to  enter  an  action 
as  in  the  other,  there  would  never  be  a  cause  in  court. — 
And  was  this  lav/  only  so  changed,  as  that  either  party  de- 
siring a  reference,  should  have  a  rule  of  court,  and 
compel  the  other  to  submit,  as  is  now  the  case  in  a  suit 
brought  in  court ;  not  one  cause  out  of  one  hundred  would 
be  tried  in  court  by  jury. 

Such  evidence  of  the  preference  of  reference  by  good 
men,  and  the  preference  of  courts  by  bad  men  ;  is  not  to 
be  resisted  by  sophistry  or  quibble.  Yet  the  enemies  of 
reform  endeavor  to  weaken  the  force  of  the  facts  by  alledg- 
ing  that  reference  is  admitted  as  most  suitable  among  mer- 
chants and  for  matters  of  account,  but  not  otherwise  :  b' 
why  confined  to  merchants  and  accounts? — the  British  1' 
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gislature  says  "  merchants  and  others ;"  now  this  in- 
ckides  all  men.  And  if  merchants  can  settle  for  mer- 
chants, cannot  farmers  settle  for  farmers — mechanics  for 
mechanics,  and  so  of  all  others  ; — and  even  in  disputes 
about  land,  surveyors  are  the  best  judges  of  survey,  and 
actually  have  to  explain  the  matter  to  judges,  to  lawyers 
and  to  jurors,  on  every  trial. 

With  a  view  however  to  shut  the  mouth  of  every  ob- 
jector, I  must  here  bring  forward  the  name  of  Washing- 
ton, a  name  revered  by  the  whole  world  for  wisdom,  pru- 
dence  and  goodness.  This  great  man  after  performing 
the  duty  enjoined  on  him  by  the  federal  constitution  ;  after 
organising  the  several  courts  of  the  United  States,  in  obe- 
dience to  the  laws  of  congress; — after  appointing  judges 
to  the  bench  ;  yet  preferred  to  rcjer  all  differences  which 
might  arise  under  his  v/ill  to  three  honest  men  cf  the  neigh' 
bourhood^  whose  decision  should  be  final,  and  enjoined  his 
heirs  not  to  go  to  law  after  his  death. 

What  a  lesson  is  here  for  the  world  I  who  will  dare 
to  contend  reference  is  not  safe  to  settle  any  thing  but  ac- 
counts, when  the  great  Washington  preferred  a  reference 
by  which  to  judge  and  determine  his  zvill! — that  very  ex- 
ception which  above  any  other,  would  be  made  by  a  law- 
yer. Wills  are  but  seldom  saved  from  legal  investigation, 
and  many  lay  the  foundation  of  malignant  warfare  in  fami- 
lies. Many  prudent  men  avoid  a  lawsuit  all  their  days, 
submitting  to  injustice,  rather  than  encounter  one ;  yet 
are  scarce  cold  before  the  heirs  and  claimants  render  the 
will  unto  a  lawyer,  for  advice,  how  to  defeat  some  provisi- 
ons of  the  will  of  the  deceased: — suits  are  instituted, 
those  who  were  before  friends,  become  enemies,  thou- 
sands arc  spent,  and  the  estate  thus  carefully  got  and  kept, 
is  divided  with  lawyers^  court  ojpcers^  and  tavern  keepers. 
But  the  discerning,  the  prudent  Washington,  who  not 
only  during  life  avoided  a  lawsuit  as  a  plague,  took  care  to 
prevent  it  after  death. 

We  have  his  opinion  in  a  way  which  leaves  no 
doubt  of  his  judgment  of  the  rapacity  of  a  reference  to 
settle  other  matters  besides  accounts  ;  nay  a  point  of  law  : 
for  such  is  every  question  arising  on  a  will.  We  have  al- 
so the  unequivocal  opinion  of  this  great  man  concerning 
courts  of  law ;  for  had  he  written  a  volume  to  shew  they 
arc  not  "uitabie  for  the  purposes  of  justice  ;  that  they  ought 
f:o  be  abhorred  and  shunned  ;  he  could  not  have  shewn  it 
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clearer  than  in  this  last  solemn  act.  Actions  are  generally 
considered  as  speaking  louder  than  words,  and  it  is  by  the 
most  solemn  action,  that  Washington  has  recommended  to 
the  world,  to  prefer  a  decision  by  reference  to  three  ho- 
nest men,  to  that  of  any  lawyer,  judge,  or  jury  on  earth. 
He  well  knew  such  honest  men  would  decide  agreeable  to 
the  plain  simple  intention  expressed  in  his  will :  whereas 
the  others  would  pursue  a  technical  or  what  is  called  a  le- 
gal construction  of  words,  though  used  in  common  accep- 
tation. That  an  omission  of  formal  language,  or  cere- 
mony in  the  execution  would  be  disregarded  by  this 
honest  tribunal,  but  would  not  be  by  the  other.  And 
behold  how  fortunate  was  that  provision,  for  without  it, 
the  will  was  void,  as  to  the  devises  of  his  lands.  His  will 
written  with  his  own  hand,  and  laid  by,  had  not  been  wit- 
nessed, when  the  suddenness  of  his  death  prevented  its 
being  done  during  his  violent  illness.     See  appendix. 

With  such  a  defect  in  the  execution,  a  court  and  jury 
must  by  law  have  declared  the  v/hole  will  void  as  to  land. 
His  heir  or  heirs  at  law  v/ould  have  swept  the  whole,  and 
all  his  benevolent  intentions  would  have  been  disappoint- 
ed. Lawsuit  upon  lawsuit  might  have  ensued,  and  that 
happy  friendship  which  his  numerous  relations  before  pre- 
served, changed  into  all  the  v/ rath  and  rage  of  war,  and 
thus  would  have  been  destroyed  the  happiness  of  those  he 
wished  to  render  more  happy. 

When  Alexander  the  Great  was  on  his  death  bed,  he 
was  asked  how  he  wished  to  have  his  funeral  celebrated. 
Kis  answer  was  "  ivlth  battles.'*^  This  he  spake  as  fore- 
telling that  his  generals  would  dispute  and  fight  battles 
about  the  division  of  his  immense  dominions ;  and  so  it 
happened. 

But  Washington  foreseeing  the  common  fate  of  estates 
put  afloat  in  courts  of  law,  did  not  wish  his  funeral  to  be 
celebrated  with  lawsuits  (or  civil  battles)  and  he  wisely 
provided  against  that  effect  by  making  it  a  part  of  his  will 
that  any  difference  should  be  referred  to  honest  men. 

Ye  lawyers,  ye  judges,  ye  lovers  of  Washington's  po- 
licy, can  ye  refuse  your  conser.t  to  a  law  whereby  every  ho- 
nest man  can  choose  such  a  tribunal  to  settle  for  him,  as 
Washington  chose  for  his  numerous  relations  t  If  you  do, 
no  longer  pretend  to  be  lovers  of  Washington. 

I  before  observed  that  a  jury,  in  its  origin,  was  in  all 
points  only  a  greater  reference.     That  the  vassals  who  for 
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pomp  and  splendor  attended  the  lords  courts  where  theyj 
lived  in  great  cordiality  with  their  commanders,  were  the 
triers  ;  twelve  of  whom  being  selected  and  charged  to  de- 
cide the  question,  did  so  accordingly  without  judges  or 
lawyers.  The  ttrm.  jurij^  might  be  assigned  to  any  7ium~ 
be?-  of  ^zvoni  t?'iers,  and  by  no  means  designates  the  num- 
ber 12.  The  grand  jury  consists  of  23  or  of  24,  a  grand 
asi'ze  of  .  6.  So  by  a  parity  of  reason,  a  reference  or  ar- 
bitration  might  consist  of  any  of  the  above  numbers  as  v/ell 
as  5,  3,  2,  or  1  ;  but  as  words  do  generally  receive  by 
time  a  special  or  technical  import,  so  in  this  case  jury  tri- 
al is  now  understood  to  be  a  trial  by  12  in  courts  and  re- 
ference or  arbitration  (which  I  view  as  synonimous)  as  a 
trial  by  a  lesser  number  out  of  court.  Yet  I  think  the  high 
probability  is,  (and  none  can  know  certainly)  that  these 
twelve  acted  precisely  as  referees  now  do  :  They  sepa- 
rated to  another  chamber,  where  they  heard  the  parties 
and  witnesses,  and  then  agreed  to  report.  Neither  is  it 
certain  that  the  number  12  was  always  in  use  ;  (for  the 
term  I  aver  means  a  sworn  trier)  but  that  number,  in  those 
unlettered  days,  when  no  book^  papers  or  plots  were  to  ex- 
amine, and  at  a  place  where  great  numbers  were  assembled 
for  pleasure  and  show,  was  attended  with  no  inconveni- 
ence ;  which  would  be  otherwise  now  ;  and  on  Avhich  ac- 
count the  number  three  appears  generally  preferred.  But 
suppose  the  number  of  referees  to  be,  as  formerly,  twelve  ; 
and  a  reference  is  far  more  agreeable  to  the  principles  of 
the  ancient  trial  by  jury,  than  the  form  of  trial  by  jury  nove- 
ls. The  restraints  of  the  jury,  the  rules  of  evidence,  the 
pleadings,  the  arguments  of  counsel,  and  the  opinions  on 
lav/,  delivered  by  the  judges,  have  sunk  the  jury  almost 
to  an  echo  ;  to  a  state  of  degradation  unbecoming  free- 
men. 

Hence  I  v/ould  infer  that,  except  as  to  the  circum- 
•stance  of  numbers,  v/hich  is  necessarily  changed  to  suit 
the  times,  reference  is  to  all  intents  and  purposes  a  reno- 
vation of  the  ancient  and  so  much  esteemed  "  trial  by  ju- 
ry," So  far,  therefore,  {roxa2i\\  innovation^  as  pretended 
by  many,  the  present  system  is  in  fact  the  innovation. 

Much  has  been  said  and  written  to  persuade  the  people, 
that  the  ignorant  and  unlearned  would  be  injured  by  this 
mode  of  trial  ;  as  the  cunning  and  artful  man  would  have 
so  much  advantage  of  his  opponent  in  argument.  This 
however  is  well  known  by  those  who  have  had  most  expe- 


(     43     ) 

rlence,  not  to  be  true.  Arguments,  by  hired  pleader^, 
when  used,  if  addressed  to  the  feelings  or  passions,  are 
resisted,  and  often  resented  by  referees  ;  they  had  rather 
hear  the  "  mutual  altercations  of  the  parties,"  whereby 
something  is  generally  discovered  or  struck  out,  which 
could  not  be  proved,  and  supplies  defective  testimony, 
than  the  speeches  of  the  most  learned  counsel.  And  there 
is  no  man  that  does  not  so  understand  his  own  business,  as 
to  be  able  to  give  an  intelligible  statement  of  it.  No  doubt, 
indeed,  many  men  in  society  would  be  unable  to  represent 
another  man's  case  ;  but  every  one  learns  his  own  so  tho- 
roughly  as  to  be  at  no  loss  before  referees.  Thus  a  me- 
chanic can  relate  his  bargain,  the  measure  and  value  of  his 
time  and  work,  with  precision  ;  altho'  he  may  not  know 
a  letter  of  the  alphabet :  So  of  a  farmer  and  every  other 
class  of  men  ;  each  understands  his  own  transactions. 

Another  objection  to  reference  is  made  to  the  effect 
of  prejudice  arising  from  character;  it  being  contended, 
contrary  to  the  old  Saxon  opinion,  that  a  man  should  be 
tried  by  strangers  to  his  character.  But  this  objection  will 
go  to  a  county,  or  even  to  a  state,  and  with  great  disad- 
vantages. ^  Men  of  bad  character  are  not  generally  known 
beyond  their  own  town  or  hundred  by  their  character ;  this 
travelling,  or  out  of  doors  character,  is  very  frequently  in- 
correct, and  often  conceals  that  of  a  characteristic  cheat. 
Many  men  who  had  from  some  cause  receiyed  an  unfa- 
vorable character  abroad,  in  their  dealings  and  domestic 
habits  are  well  respected  by  those  v/ho  know  them  best. 
Now  it  is  the  abroad,  or  foreign  character,  which  goes  to 
court,  and  some  juror  who  has  heard  it,  represents  it  to 
the  rest,  and  an  honest  man  may  unjustly  suffer  from  that 
false  character  which  envy  or  malice  alone  may  have  given 
him  ;  particularly  as  he  is  not  suffered  to  utter  a  sentence 
himselt,  and  almost  every  trial  is  defective  in  testimony. 
^  Here,  hov/ever,  I  speak  of  ^  false  character  ;  for  I  be- 
lieve a  knowledge  of  a  man's  true  character  is  essential  tes- 
timony. It  may  indeed  suit  the  present  gambling  system 
of  justice  to  shelter  a  bad  character,  and  to  admit  a  bad 
man  to  win  a  bad  cause,  and  do  manifest  injustice:  but 
that  is  not  what  suits  society.  The  object  of  civil  govern- 
ment is  the  security  of  the  individuals,  and  in  disputes,  to 
obtain  the  truth,  and  thereby  ensure  justice.  And  if  cha- 
racter  can  effect  the  question,  it  must  be  where  there  is  a 
defect  of  evidence,  and  a  contradiction  between  the  par- 
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ties ;  then  indeed  it  is  that  character  will  turn  the   scale, 
and  justly. 

The  eiFects  of  the  influence  of  character  would  be  at- 
tended with  prodigious  advantages  to  society,  if  men  could, 
by  the  force  of  public  institutions,  be  brought  to  feel  the 
importance  of  character  ;  they  would  prize  it  much  higher 
than  under  a  system  which  renders  it  of  no  advantage. 
And  as  character  is  the  echo  of  the  actions  of  men,  hones- 
ty might  be  expected  ;  and  if  not,  dishonesty  would  receive 
the  punishment  it  ought,  and  be  rendered  more  harmless 
than  it  is  at  present,  from  the  countenance  which  it  re- 
ceives at  the  very  fountain  of  reputed  justice.  Law  cha- 
racters of  long  experience  often  declare,  that  they  consider 
the  event  of  an  action  as  uncertain  as  the  throw  of  a  die  : 
But  who  has  ever  yet  heard  that  the  event  of  a  reference 
was  doubtful,  if  the  cause  was  good.  The  difference  lies 
in  the  difficulty  of  getting  at  the  truth  in  a  court,  more  than 
with  referees.  It  is  the  difficulty  of  reaching  the  truth 
which  makes  the  decision  uncertain  ;  for  when  the  truth  is 
known,  the  lav/  being  known,  the  difficulty  is  at  an  end, 
unless  in  some  rare  cases  ;  and  yet  the  rules  of  court  are 
so  contrived  as  to  cut  oft  the  very  means  of  getting  at  the 
truth.  All  men,  who  know  any  thing  of  human  nature, 
know,  that  the  natural  and  sure  way  to  get  out  the  truth, 
is,  by  questioning  the  parties,  and  letting  them  altercate 
and  question  each  other  :  During  this,  it  will  soon  be  dis- 
covered that  they  agree  as  to  the  main  features  of  dispute  ; 
and  where  they  disagree  it  is  not  difficult  to  discover  vv^hich 
speaks  the  truth.  The  business  is  then  to  call  the  witness- 
es to  such  disputed  point,  and  altho'  there  may  be  points 
to  which  no  witnesses  can  be  had,  and  you  are  bound  to 
guess  on  which  side  the  truth  lies,  by  having  heard  the 
parties,  observing  their  language,  manners  and  emotions; 
that  guess  will  be  much  assisted,  more  than  in  a  jury  box, 
where  no  such  opportunity  is  afforded;  and  when  this  is 
added  to  character,  circumstances,  and  every  thing  which 
turns  up  in  the  enquiry,  the  truth  will  be  seldom  missed, 
and  the  decision  rarely  wrong. 
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CHAPTER  IV. 

Of  Appeals. 

Having,  as  I  presume,  in  the  foregoing  chapter  shewn 
the  suitability  of  reference  as  a  substitute  or  reform  of  the 
intolerable  expence,  delay,  and  uncertainty  of  lawsuits,  I 
shall  here  enquire  into  the  necessity  of  appeals  and  remo- 
vals to  superior  courts,  so  largely  provided  for  in  many 
systems  of  jurisprudence.  And  at  the  first  view  my  reader 
will  startle  at  an  assertion,  that  they  are  not  only  useless, 
but  highly  injurious  to  society  and  even  justice  itself. 

An  appeal  from  one  tribunal  to  another,  or  the  remo- 
val of  a  cause  out  of  one  court  into  another,  unless  on  solid 
reasons  shev/n,  such  as  the  judge  being  a  party,  or  otherwise 
disqualified ;  is  a  direct  charge  of  injustice  against  the  tri- 
bunal appealed  from  ;  or  it  is  a  juggle  between  the  courts 
and  lawyers.  Now  if  this  is  true,  then  such  unjust  tribunal 
ought  not  to  exist ;  if  false,  it  ought  not  to  be  heard.  But  let 
it  be  supposed  that  a  decision  is  had  in  one  court  one  way, 
and  upon  an  appeal  a  reversal  or  a  decision  takes  place  the 
other  way,  Czvhich  is  very  common)  in  both  cases  it  is  law — 
in  both  cases  it  is  called  justice — but  the  question  is,  which 
is  right  ?  If  it  be  said  the  higher  is  the  xviser  tribunal, 
then  it  is  absurd  to  make  inferior  tribunals,  or  such  as  are 
too  ignorant  to  decide  right ;  unless  an  inferior  tribunal  is 
a  mere  provision  or  nursery  for  judges.  The  fact,  how- 
ever, often  is,  that  the  higher  tribunal  is  filled  with  inferi- 
or characters,  as  to  wisdom  or  virtue  ;  and  as  is  naturally  to 
be  expected  among  imperfect  men,  the  passions  and  inte- 
rests of  judges  and  lawyers,  the  jealousies  and  the  spleen 
of  magistrates,  are  to  be  gratified,  by  undoing  in  one  court, 
what  was  done  in  another.  But  I  would  ask,  on  what 
ground  can  such  appeals  be  necessary  ?  The  law  is  gene- 
rally understood  to  be  a  written  letter  now,  though  for- 
merly unwritten,  and  every  judge  is  acquainted  with  it  ; 
but  if  not,  the  learned  counsel  carefully  collect,  explain,  and 
enforce  it  by  argument.  Now  if  written,  it  cannot  be  so 
difficult  to  comprehend  j  if  not  written,  it  is  in  fact  legis- 
lating and  not  judging  agreeable  to  law.  If  the  case,  how- 
ever, is  so  nearly  balanced  that  one  can  decide  a  cause  one 
way,  and  another  the  opposite  way,  and  both  act  con- 
scientiously right,  is  it  not  much  better  for  society  to  let 
the  first  decision  stand,  which  was  so  near  right,  than  by 
reversing  set  all  aside  to  commence  again  ?  Unsteadiness 
of  decision  is  a  great  injury  to  society, 
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But  the  fact  turns  out,  that  this  court  of  appeal  is  ge- 
nerally resorted  to  by  unrighteous  defendants,  who  have 
already  suffered  one  or  more  judgments  in  the  courts  be- 
low ;  like  brave  defenders  of  a  city,  when  beaten  from 
the  wails,  they  retreat  to  the  fortress,  and  from  the  for- 
tress to  the  citadel,  determined  to  hold  out  to  the  last  ex- 
tremity, although  they  have  no  hope  of  final  relief;  and 
who,  if  there  were  a  dozen  more  courts  to  remove  to,  they 
would  retreat  to  each  successively.  Nov/  what  is  all  this 
butrendering  justice  a  mere  farce,  and  sporting  with  af- 
fliction at  the  expense  of  all  that  is  sacred.  The  honest 
man,  who  has  been  obliged  to  appeal  to  the  justice  of  the 
nation,  has  been  years  already,  and  at  immense  expense, 
beating  his  dishonest  wrong-doer  through  one  court  into 
an  -iher,  until  a  verdict  and  judgment  is  obtained  ;  and 
although  it  is  said  to  be  a  correct  principle  of  law,  that  no 
man  should  judge  in  his  ovv  n  cause,  yet  this  man,  who 
lias  had  a  verdict  of  his  country,  and  a  judgment  of  court 
against  him,  becomes  a  judge  in  his  ow^n  cause,  so  far  as  to 
have  the  right  to  suspend  such  judgment  until  another 
court  shall  hear  the  cause,  which  may  be  perhaps  years.  I 
say,  he  has  by  this  arrangement  so  much  right  to  become  a 
judge  in  his  own  cause^  as  to  be  able,  for  a  time,  to  set  aside 
the  judgment  of  all  the  inferior  courts,  even  if  his  appeal 
is  matter  of  supposed  injustice  ;  surely  this  must  be 
wrong  ! — but  if  it  is  merely  to  gain  time,  then  indeed  it  is 
still  worse  ;  it  is  suffering  a  court  to  become  a  shelter 
against  justice,  even  after  judgment,  and  without  a  pre- 
tence of  doing  justice.  An  appeal  should  at  least  cost  the 
appeilaiU  an  aitidavit  to  reasons  assigned,  and  a  deposit  of 
the  money,  and  then  the  appeal  should  be  heard  and  de- 
termined in  the  space  of  sixty  days — if  such  was  the  case, 
few  appeals  v/ould  be  sought,  and  those  harmless  :  but  at 
present  it  is  just  the  same  as  selling  a  man  protection  a- 
gainst  justice  for  a  given  time,  provided  he  will  pay  the 
price  ;  or  the  higher  courts  are  rather  like  those  asylumfi 
in  foreign  countries,  in  which  the  greatest  criminals  take 
refuge,  and  find  a  sanctuary. 

Lest  however  some  might  feel  a  hankering  after  the 
right  of  appeal,  and  as  I  chuse  to  anticipate  every  objec- 
tion— I  ask,  why  is  there  not  a  court  of  appeal  for  a  crimi- 
nal as  well  as  a  debtor  ?  Lije,  person^  and  character  are 
reckoned  dearer  by  all  men  than  propcrtij  ;  yet  a  man  hasi 
no  appeal  from  the  sentence  of  a  court,  after  a  verdict  found 
under  the  law  from  which  our's  is  derived.     Life,  loss  of 
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property,  and  infamy,  even  to  Inheritable  blood,  to  the  in- 
nocent family,  all  stand  on  a  single  sentence,  on  a  single 
verdict  without  removal  or  appeal  j  ytt  for  property  there 
are  appeal  upon  appeal  to  be  had  for  a  sufficient  price  I  Can 
any  man  living  deny  that /A/a*  .9?/6^e'm  is  made  for  the  pro* 
fessors,  and  not  for  the  injured  seekers  o(  justice  ?  It  was 
not  so  under  the  so  much  celebrated  ancient  trial  by  jurijy 
the  modern  practice  is  an  excrescence  grown  up  with  merce- 
nary judges  and  lawyers. 

The  perfection  of  justice,  it  is  true,  is  no  more  to  be  look- 
ed for  than  perfection  in  other  works  of  imperfect  beings  ; 
the  idea  however  of  refining  upwards,  is  ridiculous,  and 
insulting  ;  and  the  creation  of  so  many  courts,  like  steps 
in  a  ladder,  are  calculated  only  to  make  places  and  profit 
for  professors.  Instead  therefore  of  a  benefit,  they  are  a 
prodigious  injury,  and  no  honest  man  would  refuse  his  con- 
sent to  hazard  his  cause  more  than  his  life  before  one  sin- 
gle tribunal,  which  would  seek  the  whole  truth,  uncramped 
by  rules  of  courts,  or  at  inost  with  one  right  of  a  rehearing 
in  case  of  mistake  or  new  discovery,  like  a  new  trial.  Bul 
the  court  is  not  what  the  suitor  is  contented  with.  Few 
men  are  contented  when  defeated.  But  wdiat  is  it  that  wril 
secure  to  the  nation  their  birdi  right,  "  justice  speediiv 
and  without  price." 

If  a  murderer  sentenced  to  die,  could  appeal,  no- 
thing is  surer  than  that  he  v/ould  appeal  all  his  life  time  ; 
just  so  vv^ith  a  passionate,  resentful  wrong-doer,  who  sees 
disgrace,  if  not  ruin,  in  an  execution  of  the  judgment : 
But  here  the  system  makes  a  distinction,  and  a  cruel  dis. 
tinction  too,  against  humanity  ;  the  judgment  of  death 
must  be  executed,  but  the  judgment  of  restitution  may  btj 
suspended,  superceded,  and  reversed  I  It  is  odious  to 
hear  eidogies  lavished  by  the  volume,  on  a  system  so  re- 
pugnant to  morality,  and  the  benignity  of  virtue. 

Having  touched  on  the  subject  of  criminal  justice,  I 
shall  say  a  few  words  more,  before  I  enter  on  a  i\q\v  subject. 
Perhaps  it  may  be  asked  by  an  opposer  of  reform,  why  not 
extend  reference  to  criminal  cases,  as  well  as  civil,  if  it  is 
so  good  a  mode  of  getting  at  the  truth  !  My  reasons  are 
these,  that  our  American  criminal  justice,  is  so  muchi 
improved,  particularly  in  Pennsylvania,  as  to  preclude  com- 
plaint; it  is  sufficiently  speedy,  and  it  is  without  price  to 
the  injured,  or  even  the  injurer  until  aitcr  conviction  ; 
exceptthe  mere  em.ployment  of  counsel  by  the  latter,  and 
even  these  are  assigned  by  court,  if  not   employed,  and 
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the  accused  require  it.  If  civil  business  stood  on  the  same, 
or  an  equal  footing  with  the  criminal,  none  would  have  so 
much  reason  to  complain,  and  this  publication  would 
never  have  appeared. 

Lest  however,  this  may  not  be  deemed  a  sufficient  an- 
swer, and,  as  I  choose  to  leave  nothing  en  my  part  doubt- 
ful, I  assert  that  if  it  was  so  employed,  justice  would  not 
so  often  be  eluded  or  abused.  There  appears  to  have 
been  a  strong  propensity  to  acquit  even  guilt,  by  the  mo- 
dellers of  criminal  justice.  This  no  doubt  arose  from  the 
cruel  and  excessive  punishments,  attached  to  crimes  in 
ancient  times  ;  death  was  so  common,  that  humanity  re- 
volted by  instinct,  at  a  forced  death;  and  the  triers  ap- 
pear to  have  resisted  the  truth  with  all  their  might.  Ac- 
cordingly the  rule  is,  not  to  be  governed  by  such  evidence 
as  generally  gains  our  assent^  but  by  positive,  absolute 
testimony.  Not  a  question  is  put  to  a  criminal ;  every 
thing  must  be  proved  point  blank,  to  the  satisfaction  of 
every  juror,  or  \\q  \\\\\  he  acquitted ;  not  that  they  think 
him  not  guilty ^  but  because  he  has  not  been  positively 
proved  guilty, — If  not  forced  to  find  guilty,  they  will  find 
?iot  guilt)\ 

This  humane  counteraction  of  barbarous  institutions, 
and  sanguinary  punishments,  although  it  cannot  command 
our  applause  for  its  justice,  deserves   our  respectful  si- 
lence for  its  tenderness  and  benevolence,  and  authorises  a 
submission,  to  the  continuance  of  such  a  shelter,  from  cru- 
el and  barbarous  punishments.     I  would  however  ask  eve- 
ry man  to  examine  himself  closely,  and  answer  these  ques- 
tions.    If  you  knew  yourself  guilty  of  a  crime,  and  were 
offered  a  choice  of  trial,  by  jury  or  reference,  which  would 
you  choose?  Again,    if    you   were  charged,  and   falsely 
with   a  crime,    of   which  you  knew  yourself    innocent, 
which  would  you  choose?  I  here  speak  of  each  pursuing 
its  present  usual  mode  of  investigation.     I  do  not  how- 
ever mean  to  say,  a  jury  would  be  more  ready  to  convict 
innocence,  but  less  likely  to  convict  guilt.      And  hence  it 
is,  by  some  strong  assimilation  of  ideas,  the  same  propen- 
sity to  shelter  guilt  in  criminal  cases,  has  crept  into  prac- 
tice in  civil.     The  plaintiff  like  the  prosecutor,  must  prove 
every  thing;  and  the  defendant  like  the  criminal  (sheltered 
by  more  favorable  rules  of  evidence,  than  even  the  crimi- 
nal,) need  prove  nothing,  unless  the  case  is  made  out  and 
proved  point  blank  against  him. 


(    49     ) 

I  have  before  observed,  that  one  of  the  best  modes  of 
investigating  truth,  is  by  "the  mutual  altercations  of  the 
parties""  and  asking  questions  of  the  parties.      This  best 
mode  however,  is  totally  excluded  under  the  present  sys- 
tem,  as  well  in  civil  as  criminal  investigation;  and  Jt  ap- 
pears to  be  a  subject  of  boast  in  the  tnghsh  law,  "that 
no  free  man  can  be  obliged  to  give  evidence  against  him- 
self  "     So  far  as  this  boast  is  set  in  opposition  to  the  racK, 
or  wheel  of  the  European  continent,  it  is  truly  a  subject 
of  boast.— But  if  merely  jto  be  considered  as  an  exemp- 
tion from  mutual  altercations,  and  from  voluntary  answers 
to  questions  put  by  the  triers,  I  view  it  as  clestructive  of 
morality  and  righteousness.     All  laws  must  be  judged  of. 
bv  their  effects.     The  effect  of  such  exemption  is_,  to  pro- 
tect   crimes  and  dishonesty,    if  done  without  witnesses. 
Therefore  it  is  in  effect,  the  same  as  to  pass  a  law  decla- 
ring, "  that  all  persons  who  shall  commit  crimes  in  se- 
cret, and  all  who  shall  cheat  without  witness,  shall  be  pro- 
tected "     Surely  such  a  law  made  known  to  all  men,  would 
belike  bursting  the  box  of  Pandora  in  society  !  It  is  a  gi;eat 
happiness,  that  society  is  so  far  ignorant  of  such   being 
the  effect  of  our  laws  at  present !  _ 

Courts   of  chancery,  where    they  exist,  go  on  the 

ground  of  suffering  these  altercations  and  questions  to  be 

put  ;  the  privilege  is  therefore  not  so  sacred  as  the  boast 

supposes,  and  Blackstone  reckons  it  a  defect-.t  only  ap- 

plies  to  the  courts  of  law  and  not  to  the  court  of  equity, 

which  in  the  very  etymology  shews  that  eqiaty _  or  justice 

was  not  the  object  of  a  court  of  law,  though  it  wasot  a 

court  of  chancery.     But  here  again  by  a  fatality  or  vicious- 

ness,  which  pervades  the  system  in  Jersey,  New  York, 

Maryland,  aid  Delaware,  a  chancellor  who  is  the  sole  trier, 

receives  all  the  testimony  in  writing,  and  the  answer  to 

the  questions  being  made  up  with  cool  deliberation,  and 

professional  aid,  loses  all  the  advantages  of  such  questioa 

and  answer  ;  for  quite  as  much  of  the  essence  of  the  inves- 

tip-ation,  depends  on  the  manner  as  on  the  matter,  and  can 

only  be  discovered  by  the  examiners,  whereby  a  chancery, 

although  it  goes  farther  than  referees,  by  compehing  the 

defendant  tS  answer  on  oath,  at  the  nsque  of  the  penalties 

of  wilful  perjurv  ;  yet  for  want  of  the  trier  being  present 

atthe  examination,  he  has  less  advantage  thanreferees,  who 

examine  without  oath,  who  see  the  actions,  and  pursue  the 

evaded  truth,  with  varying  questions  as  often  as  necessary, 

till  they  discover  where  truth  lies,  either  by  the  answer,  or 
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refusal  to  answer  :  for,  as  was  before  observed,  a  simple 
man  can  relate  truth  more  perfectly  than  a  wise  man  can 
color  falshood. 

Hence  it  is,  that  reference  unites  the  best  principles  of 
both  the  courts  of  law,  and  court  of  chancery,  and  to  great 
advantage  over  both  in  the  investigation  of  truth  ;  and  when 
the  truth  is  got,  the  decision  is  an  easy  matter  ;  for  the  now 
settled  law  is  agreeable  to  the  plainest,  simplest  right  or 
justice  between  man  and  man ;  insomuch,  that  none  can 
miss  it,  who  judge  agreeable  to  the  dictates  of  their  own 
consciences  ;  and  consequently  to  have  an  appeal  from  such 
righteous  tribunal,  to  one  governed  by  rules  destructive  of 
truth  and  justice,  must  be  (to  use  a  homely  metaphor)  like 
the  good  milch  cow,  which  after  giving  the  pail  full,  kicks 
it  over. 

A  reasonable  time  to  apply  for  a  new  hearing  upon 
affidavit  of  mistake,  or  new  discovery — or  for  corruption, 
or  other  misbehavior  in  the  referees — is  the  utmost  which 
can  be  necessary.  The  way,  however,  to  test  that  point, 
is  to  give  either  party  the  right  to  choose  such  tribunal,  leav- 
ing the  present  system  standing  for  such  as  would  not  pre. 
fer  the  other,  and  if  not  suitable,  or  if  not  chosen,  it  will  be 
harmless. 

Should  it  be  contended,  that  one  party  has  as  much 
right  to  be  indulged  in  his  choice  as  the  other  has  in  his,  X 
would  observe,  that  if  to  hasten  or  cheapen  justice  he  has 
so  ;  but  if  to  evade  justice  or  sheher  himself,  he  has  not. 
If  two  tribunals  are  open,  one  affording  a  speedy  and  cheap 
determination  according  to  justice,  the  other  dilatory  and 
expensive,  he  who  chooses  the  speedy  and  cheap,  should 
have  his  choice,  because  it  is  his  birtli  right,  and  agreeable 
to  the  eternal  dictates  of  justice  and  righteousness  that  it 
should  be  so.  It  is  enough  that  if  both  be  fools,  they  be 
mdulged  with  a  display  of  their  folly,  and  not  that  the  fool 
or  the  rogue  shall  have  the  control  of  the  wise  or  honest 
man.  The  recommendations  of  St.  Paul,  judge  Black- 
stone,  and  general  Washington,  have,  with  the  quakers, 
methodists,  and  merchants,  as  well  as  the  ancient  trial  by 
jury,  all  established  the  question  of  preference. 

Before  I  quit  this  subject  of  appeals,  I  must  say  some- 
thing on  the  subject  of  amount.  By  some  strange  de- 
rangement of  ideas,  an  universal  opinion  appears  to  have 
obtained,  that  a  greater  degree  of  difficulty  exists  in  de- 
cidmg  on  a  large  sum,  than  on  a  small  one.  Nothing, 
however,  is  wider  from  the  fact,  except  as  to  mere  calcu- 
lation of  figures  J  which  since  the  science  of  arithmetic 
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has  become  so  general,  makes  no  part  of  the  difficulty  a- 
mong  such  men  as  are  generally  selected  for  referees.-— 
Every  dispute  between  parties,  turns  on  some  disputed 
fact,  or  some  agreed  loss,  and  the  dispute  is  generally  on 
whom  does  the  law  throw  that  loss  ?  It  is  not  about  the  sum 
depending  on  a  page  of  a  book,  or  written  paper  ;  because 
these  are  determinable  by  the  lowest  rules  of  arithmetic,  or 
the  keenness  of  the  eye  ;  yet  by  some  sympathetic  affection 
between  good  security,  and  a  large  amount,  the  difficulty 
is  confounded  with  the  amount  of  the  sum,  and  not  with 
the  nature  of  the  dispute. 

Every  experienced  trier,  either  as  judge,  juror,  or  re- 
feree, must  agree  with  me,  that  the  first  and  great  point, 
is  to  decide  the  prlnapk  which  shall  govern  the  case  ;  and 
that  is  alike  easy,  and  alike  difficult,  whether  the  result 
turns  out  to  be  a  cent,  or  a  million  of  dollars.  Of  course,  to 
assign  a  tribunal  more  competent  to  decide  on  large  sums 
than  on  small  ones,  is  just  on  the  same  principle  as  a  usurer 
asks  better  security  forathousanddollars  than  for  a  hundred. 
Whereas,  in  fact,  the  money  never  comes  to  the  hands  of 
the  triers,  either  of  small  or  great  sums.  If,  therefore,  the 
mental  abilities  of  the  triers,  were  in  proportion  to  the 
sums  they  severally  act  upon,  the  poor  of  the  country  must 
be  a  much  injured  people.  Their  sums  are  small,  but  as  dear 
to  them  as  the  great  ones  are  to  the  rich  ;  yet  they  are, 
without  hesitation,  and  without  sensible  injury,  assigned 
to  justices  of  peace ^  and  reference  to  men  of  the  humblest 
abilities,  or  some  such  inferior  tribunals.  A  poor  man's 
all,  or  a  sum  which  will  sell  his  bed  from  under  him,  with 
all  his  other  property,  is  referred  often  to  the  very  plainest 
mechanics,  or  farmers  :  the  point  in  dispute  is  as  much, 
a  point  of  moot-law,  as  if  in  court,  or  if  the  fact  is 
unascertainable,  for  want  of  testimony,  as  a  cause  on 
which  a  hundred  thousand  dollars  depends.  Yet  the  one 
is  thought  right  to  be  committed  to  such  a  tribunal,  and  the 
other  is  thought  monstrously  wrong  !  wherefore?  because 
we  are  accustomed  to  the  one,  and  not  to  the  other. 

Here,  however,  I  would  not  be  understood  to  contend 
for  throwing  the  largest  sums  into  the  lowest  hands  for  de- 
cision ;  but  that  all  sums  whether  great  or  small  should  be 
committed  to  the  most  suitable  men  in  the  neighborhood  ; 
and  v/hat  renders  a  man  suitable,  is  very  much  depend- 
ent on  the  subject  of  dispute  ;  talents,  and  integrity  being 
indispensible  requisites  to  all. 
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One  other  strong  reason  why  a  difference  of  amount 
should  be  no  criterion  for  distinct  cognizance,  is  this  :  ma- 
ny men  run  in  debt  to  a  considerable  amount,  to  a  number 
of  different  persons,  as  their  occasions  may  require  ;  such 
person  may  have  one  large  sum  due  from  one  man  equal  in 
amount,  or  he  may  sell  land  with  the  intention  to  raise 
such  amount.  Now  should  he  be  sued  in  a  tribunal  where 
his  debts  can  be  speedily  recovered,  and  have  to  sue  in 
another,  and  it  is  a  dilatory  tribunal,  where  he  may  be 
kept  years  in  waiting,  he  may  have  his  property  sold  in 
execution,  and  be  ruined  by  his  creditors,  and  defied  by 
his  debtor — or  to  save  himself  must  make  sacrifices. 

One  principal  reason,  and  at  present  a  very  necessary 
ground  for  giving  higher  sums  to  higher  tribunals,  and  ap- 
peals from  lower  ones,  on  larger  sums,  which  is  not  given 
on  smaller  ones,  is  the  expense.  Small  sums  would  not  all 
pay  a  fee^  hence  lawyers  do  not  wish  such  trouble  ;  and 
it  is  a  common  question,  very  seldom  omitted  by  a  lawyer, 
to  ask,  "  what  is  the  amount  claimed  ?  what  is  the  land 
worth  ?"  not  to  know  if  it  is  cognizable,  or  a  just  cause, 
but  how  to  settle  the  fee.  And  it  is  from  such  causes,  be- 
yond any  doubt,  that  appeals  are  given  for  large  amounts^ 
which  are  denied  to  small  ones  I  Here  then  is  the  secret  of 
the  doctrine  of  appeals  in  civil  business,  which  is  not 
given  to  criminal.  The  criminal  had  formerly  no  lawyer ; 
the  lawyer  had  no  fees  by  criminal  appeals,  hence  there 
were  no  criminal  appeals — and  thus  it  is  manifest  that  every 
step  taken,  and  every  change  from  the  ancient  jury  trial,  has 
been  the  work  of  lawyers,  and  for  professional  profit. 


CHAPTER  V. 

Cf  Innovation, 


No 


objection  has  been  more  frequently  employed  by 
mankind  than  that  against  imiovation  on  received  customs 
or  establishments.  None  was  ever  made  with  a  worse 
grace  than  in  the  present  case  of  the  reform  of  courts  and 
lawsuits.  All  men  in  possession  of  power  and  profit,  have 
cried  out  against  reformers  ;  they  have  been  reprobated  as 
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innovators — I  shall  not  however  go  back  to  give  evidence 
of  die  fact,  further  than  the  sera  of  Christianity. 

When  Paul  was  preaching  Christ,  and  him  crucified, 
he  came  to  Ephesus,  a  city  of  Asia  Minor,  where  they  were 
worshippers  of  the  goddess  Diana,  who  it  seems  they  were 
\  taught  to  believe  threw  them  down  her  image  from  heaven, 
and  a  number  of  men  were  constantly  engaged  making 
silver  shrines  for  the  goddess,  and  sold  them  to  great  ad- 
vanta-^e.  At  the  head  of  these  v^as  a  workman  named 
Demetrius  ;  and  when  St.  Paul  was  turning  many  of  these 
innocent  v^orshippers  to  the  worship  of  the  true  God — 
«  Demetrius,  a  silver  smith,  who  made  silver  shrines  for 
«  Diana,  that  brought  no  small  gain  to  the  craftsmen)  whom 
"  he  called  together,  with  the  workmen  of  Uke  occupation, 
"  and  said — sirs,  we  know  that  by  this  craft  we  have  our 
*^  wealth;  moreover,  ye  see  and  hear,  that  not  alone  at 
«  Ephesus,  but  throughout  all  Asia,  this  Paul  hath  per- 
«  suaded  and  turned  away  much  people,  saying  that  they 
"  be  no  Gods  which  are  made  with  hands  ;  so  that  not  on- 
«  ly  this  our  craft  is  in  danger  to  be  set  at  naught,  but  that 
"  the  temple  of  the  great  goddess  Diana  should  be  despised^ 
"  and  her  magnifcence  should  be  destroyed,  whom  all  Asia, 
«  and  the  world  worshippeth,''  See  Acts  the  19th,  from 
the  2.1st  verse,  for  the  whole  affair.  ^         ^ 

Here  however  is  to  be  found  the  «^ame  doctrine  oi  re- 
proach against  innovation,  and  from  the  same  motives  ;  to 
wit,  because  "  by  this  craft,''  the  objectors  have  their 
^^  wealth,''  No  doubt,  however,  Demetrius  was  more 
candid  than  the  craftsmen  of  our  day.  He  confessed  the 
motive  ;  but  ours  will  not.  Preaching  the  true  God  and 
his  Christy  was  then  however  innovation,  agreeable  ta  these 
craftsmen  ;  now  to  demand  speedy,  safe,  and  cheap  justice, 
to  establish  moral  rectitude,  to  reform  the  courts,  is  inno- 
vation. When  Luther  opposed  the  sale  of  indulgences,  the 
pope  and  his  clergy  declared  that  was  innovation  j  and  when 
the  American  Congress  published  the  declaration  ot  inde- 
pendence, the  royalists  here,  and  parliament  there,  declared 
rAfl?  was  innovation  1  and  just  so  with  every  improvement 
or  advance  mankind  have  made,  from  the  earhest  posses- 
sion  of  power ;  to  redress  grievances,  to  remove  oppression, 
or  correct  abuse,  have  been  called  innovation  :  it  was  lor 
innovation  that  Wickliff,  and  Ziska,  and  the  martyrs  ot  re- 
ligion  and  liberty  were  sacrificed  in  all  ages. 

Innovation,  therefore,  being  synonimous  with  change, 
in  the  acceptance  of  those  who  live  upon  injustice,  let  us 

H 
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see  whether  the  present  change  proposed  is  not  rather  reno- 
vationov  restoration  of  the  old  establishment.  I  have  al- 
ready stated  that  jury  trial  was  originally  only  a  greater 
reference — that  Alfred  adapted  it  to  his  civil  government 
in  even"  manor,  hundred,  and  county,  and  without  lawyers 
or  appeals,  except  to  parliament — that  the  freeholders  or 
jurors  were  the  jucgcs  of  law  and  fact,  and  the  stew- 
ard the  clerk,  and  that  it  was  cheapo  speedy^  and  brought  to 
every  mari^s  door.  This  is  precisely  what  the  people  now 
contend  for  :  give  us  cheap  justice,  speedy  justice,  and  as 
near  our  doors  as  triers  can  be  found  suitable,  and  we  are 
perfectly  content  whether  the  number  of  triers  be  twelve  or 
three  ;  let  us  have  it  too  without  lawyers  or  appeals  ex- 
cept to  the  legislature,  and  we  shall  have  a  restoration  of 
the  ancient  trial  by  jury. 

If  that  is  not  our  present  situation,  then  there  have 
been  innovators,  v/ho  have  altered  the  ancient  trial  by  jury, 
and  that  too  without  any  legislative  act,  or  consent  of 
the  people  :  yea,  and  such  innovators  as  we  have  long 
been  taught  religiously  to  despise,  who  contrived  every 
scheme  to  live  upon  the  innocent  people.  I  have  shewn 
those  innovations  to  be  the  work  of  the  same  age  and  the 
same  class  of  men.  With  what  face  then  will  professors  of 
law  dare  to  cry  out  innovation,  when  the  charge  is  against 
themselves  ?  their  innovations  are  of  the  true  innovat- 
ing, usurping  kind  ;  to  wit,  the  fraud,  and  fictions  of  the 
craft. 

An  accident  led  to  the  establishment  of  the  common 
pleas  at  Westminster  hall,  as  a  branch  of  the  "  aida  regia"*^ 
for  the  cognizance  of  civil  causes  ;  this  step  appears  to 
have  been  agreeable  to  the  desire  of  the  barons,  as  the 
same  was  made  part  of  magna  chart  a — but  the  judiciary 
powers  of  the  king's  bench,  exchequer,  chancery,  and 
house  of  lords  of  England,  are  all  usurped  assumptions  of 
civil  jurisdictions,  unauthorised  by  legislative  acts,  and 
introduced  like  modern  fiction  and  falshood,  with  a  view  to 
give  colorable  pretence  to  such  usurpation  :  and  from  laws 
passed  to  restrain  such  exercise  of  power,  it  is  evident  that 
such  assumed  power  was  contrary  to  the  desires  of  the  na- 
tion. Our  courts  retain  as  much  as  they  can  of  those  usurp- 
ed powers,  and  the  spirit  of  innovation  has  been  too  plain- 
ly shewn  in  our  courts  to  doubt  that  they  would  go  farther 
f  they  could. 

The  innovation  of  lawyers  has  no  known  nor  acknow- 
edged  date,  prior  to  Edward  1. 1285 — that  they  had  crept 


(     55     ) 

into  practice  before  this,  is  highly  probable,  as  high  penal- 
ties are  attached  to  their  tricks  ;  which  probably  was  not  a 
precaution  for  what  they  would  do^  but  a  discovery  and  re- 
medy for  7vhat  tfwy  had  done.  Still,  however,  they  were 
limited  to  the  absence  of  the  party;  and  the  very  idea  of 
an  actorney,  which,  as  Blackstone  says  "  is  one  who  is  put 
in  the  place,  stead,  or  turn  of  another"  presumes  a  dissolu- 
tion of  being,  when  such  other  is  present;  it  being  the 
same  as  proxy,  and  require  a  xvritttn  power  of  attorney, 
to  give  such  existence.  That  they  had  no  existence  under 
the  ancient  trial  by  jury  ;  that  they  and  the  judges  came 
in  unlicensed  by  the  voice  of  the  nation  ;  and  that  all  the 
evils  of  expense  and  delay  are  ascribable  to  this  innovatioUy 
cannot  be  contradicted,  and  that  this  oppressive  evil  can 
ever  be  got  rid  of,  but  by  removing  this  innovation,  the 
cause  of  the  evil,  or  reducing  it  within  strict  bounds,  is 
very  much  to  be  questioned. 

Here,  however,  it  may  not  be  amiss  to  notice  the  in- 
sult of  such  a  charge  as  innovation^  upon  a  proposition  of 
reform.  Those  attornies,  in  a  legal  sense,  as  well  as  ra- 
tional view  of  the  subject,  are  the  hired  servants  of  the 
suitors,  to  manage  such  special  suits,  and  have  no  higher 
claim  to  controul  the  affairs  of  their  employers,  than 
other  servants.  For  them  however  to  cry  out  to  their  mas- 
ters "  innovation,"  because  they  wish  to  do  without  them, 
is  the  language  of  insult  itself,  llie  very  rights  and  privi- 
leges they  can  claim  in  court,  is  in  right  of  their  employ- 
ers, whom  they  indignantly  stile  clients,  in  imitation  of  the 
really  honorable  old  Roman  orators^  who  pleaded  for  their 
clients  gratis^  while  these  plead  only  for  gain,  like  Deme^ 
trius  and  the  craftsmen. 

As  I  have  mentioned  the  selling  of  justice  frequently ; 
perhaps  it  might  be  thought  I  meant  to  charge  the  present 
judges  with  such  practice  ;  this  however  is  not  my  inten- 
tion. The  jury  having  the  right  of  deciding  the  fact  and 
the  law,  renders  the  judgment  of  the  court  scarce  an  ob- 
ject of  purchase  :  and  that  this  alone  was  the  reason  is 
very  fairly  to  be  inferred  from  the  judges  in  another  and 
more  sacred  court,  I  mean  the  chancellors  of  England. 

"  A  judge  is  just,  a  chancellor  juster  still."         Pope. 

Such  being  the  prevailing  opinion  of  men,  and  the 
evidence  of  injustice,  and  corruption  in  chancellors  being 
direct,  I  presume  I  shall  afford  my  reader  entertainmenti 


C     56     ) 

by  copying  the  material  parts  of  trials  on  charges  against 
two — taken  from  the  British  state  trials.  The  following 
is  from  the  trial  of  lord  Bacon,  chancellor  of  all  England, 
in  the  house  of  peers. 

"  On  Thursday  the  15th  March,  1620,  sir  Robert 
Phillips,  from  the  committee  appointed  to  enquire  into  the 
abuses  in  the  courts  of  justice^  reported  to  the  house  that 
they  had  received  two  petitions,  charging  the  chancellor 
with  corruption  in  his  office.  The  first  was  from  one 
Aubrey,  which  shewed,  that  he  having  a  cause  depending 
before  the  lord  chancellor,  [lord  Francis  Bacon,]  and  be- 
ing tired  with  delays,  was  advised  by  some  near  my  lord, 
to  quicken  him  by  making  his  lordship  a  present  of  )f  100, 
That  he  thereupon,  with  some  difficulty,  procured  the  sum 
of  an  USURER,  and  went  with  sir  George  Hastings,  and 
Mr.  Jenkins,  to  the  lord  chancellor's  house  in  Gray's  inn, 
and  those  two  gentlemen  carried  in  the  money  to  his 
lordship  ;  and  when  they  came  out,  said  my  lord  was 
thankful,  and  assured  him  of  success  in  his  cause." 

"  The  second  petition  was  from  Edward  Egerton, 
who  shewed  that  he  was  persuaded  by  sir  George  Hastings, 
[the  same  pander]  to  present  his  lordship  with  a  sum  of 
money  ;  but  that  he  had  before  given  him  a  piece  of  plate 
worth  £52,  as  a  testimony  of  his  love  ;  and  he  now  pro- 
cured jif  400  and  sent  to  his  lordship,  by  sir  George  iias- 
tings,  and  sir  Richard  Young  :  that  these  gentlemen  told 
the  petitioner,  my  lord  scrupled  taking  it  at  Jirst,  and 
said  it  was  too  much,  and  returned  him  thanks,  saying  he 
did  not  only  enrich  him,  but  laid  a  tie  on  him  to  assist  him 
in  his  lawful  business,'''*  These  gentlemen  were  both  mem- 
bers cf  parliament,  and  acknowledged  the  delivery. 

"  Ihe  report  also  took  notice,  that  the  bishop  of  Lan- 
dajf  had  undertaken  to  procure  Mr.  Egerton,  success  in 
his  cause  on  condition,  if  the  lord  chancellor  decreed  in  his 
favor,  6,000  marks  should  be  distributed  among  those  hon- 
orable gentlemen  that  solicited  his  cause  for  him." 

"  This  matter  being  ordered  to  be  further  considered 
by  the  committee,  sir  Robert  Phillips  reported  on  the  17th 
March,  that  it  appeared  plainly  in  Aubrey's  case,  that 
there  was  a  suit  depending  at  the  time  the  money  was  pre- 
sented, and  that  sir  George  Hastings,  a  member,  had  at 
length  acknowledged,  when  he  gave  the  lord  chancellor  the 
^100,  he  told  him  it  was  to  help  Aubrey  in  his  case  ;  that 
not  long  after,  a  very  prejudicial  and  murdering  order  was 
made  against  Aubrey  :  whereupon  sir  George  moved  it 
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might  be  rectified,  and  my  lord  promised  to  do  it,  but  did 
not." 

"  And  in  Egerton's  case,  when  the  ;f  400  was  pre- 
sented to  the  lord  chancellor,  there  was  a  suit  depending 
in  the  court  of  star  chamber  ;  and  sir  Rowland  Egerton, 
about  the  time  presented  a  petition  to  the  king,  for  a  re- 
ference of  the  matter,  to  the  lord  chancellor  ;  whereupon 
his  lordship  caused  Edward  Egerton  to  enter  into  a  bond 
of  6,000  marks,  to  stand  to  his  award  ;  and  an  award  be- 
ing afterwards  made,  and  refused  by  Edward,  a  suit  was 
by  the  lord  chancellor's  direction  commenced  against  him, 
and  the  bond  of  6,000  marks  assigned  over  to  sir  Rowland 
Egerton ;  and  then  it  was  that  the  bishop  of  Landaf  ad- 
vised Edward  Egerton  to  apply  himself  to  Mr.  Damport, 
and  sir  John  Butler,  two  lawyers,  to  solicit  his  cause  for 
him,  and  drew  Mr.  Edward  Egerton  into  the  bond  for 
the  payment  of  6,000  marks,  before  stated.  Being  de- 
manclM  of  Damport,  how  much  he,  and  the  bishop  were 
to  have  of  the  money,  he  answered,  that  he  did  not  re- 
member the  certain  sum,  but  confessed  it  was  7nore  than 
any  cause  could  deserve  in  any  court  of  justice,'''* 

^'  That  in  Aubrey's  case,  it  appeared  that  sir  George 
Hastings  being  at  Hackney,  where  he  dwelt,  was  sent  for 
by  the  lord  chancellor ;  and  when  sir  George  came  in,  the 
lord  chancellor  ordered  every  other  person  out  of  the 
room  ;  and  then  said,  "  sir  George,  I  am  sure  you  love  me, 
I  knoxv  you  are  not  willing  that  any  thing  done  by  you 
should  refect  dishonor  on  me  ;  I  hear  one  Aubrey  intends  to 
petition  against  me  ;  he  is  a  man  you  have  some  interest  with, 
you  may  take  him  off  if  you  please,'*'*  Quere,  if  he 
meant  to  take  him  off,  as  David  directed  foab  to  take  off 
Uriah  I  And  sir  George  afterwards  desired  Aubrey  to  let 
him  see  his  petition,  which  he  carried  to  the  lord  chancel- 
lor, and  on  seeing  it,  his  lordship  promised  to  do  him  jus- 
tice, but  did  not ;  whereupon  the  petition  was  presented  to 
parliament. 

"  That  some  time  after,  sir  George  discoursing  with 
the  lord  chancellor  about  Aubrey's  business,  told  the  chan- 
cellor he  must  lay  all  the  blame  upon  his  lordship  ;  to 
which  his  lordship  replied,  "  if  you  do  George,  I  must  deny 
it  upon  viine  honor, "*"* 

Here  it  is  worthy  of  notice,  that  the  honor  of  a  peer  is 
used  instead  of  an  oath,  which  a  commoner  is  obliged 
to  make  j  so  that  he  intended  to  swear  himself  innocent. 
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^'  Sir  Robert  further  reported,  that  the  committee  oi 
the  commons  had  examined  Churchill,  one  of  the  regis- 
ters in  chancery  ;  and  it  appeared  that  the  lady  Wharton, 
having  a  cause  depending  there,  an  order  was  made  for 
the  dismission  of  her  bill,  by  consent  of  the  counsel  on 
both  sides  ;  which  the  lady  disliking,  took  Churchill  into 
her  coach,  and  carried  him  to  the  lord  chancellor's,  and  so 
managed  the  matter,  that  the  register  was  commanded  not 
to  enter  the  above  order.  And  my  lady  thereby  being  at 
liberty  to  prosecute  her  suit,  brought  it  to  a  hearing  and 
obtained  a  decree." 

"  That  —'  Keeling  being  examined,  declared  that 
about  the  time  of  passing  the  said  decree,  my  lady  took  an 
hundred  pounds  and  carried  it  to  the  lord  chancellor  in  a 
purse  ;  and  my  lord  asking  what  she  had  in  her  hand  ;  she 
answered,  a  purse  of  my  own  making,  and  presented  it  to 
him  ;  who  took  it,  and  said,  what  lord  could  refuse  a  purse 
of  so  fair  a  lady's  working.  That  afterward  my  lord  de- 
creed for  her  j  but  the  decree  was  not  perfected  till  ;f  200 
more  was  paid,  in  the  presence  of  one  Gardiner. 

"  Gardiner,  Keeling's  man,  confirmed  the  payment 
of  the  three  hundred  pounds,  one  before  and  two  after- 
wards :  and  this  purchased  decree,  being  lately  damned 
by  another  decree  of  his  lordship,  occasioned  her  ladyship 
becoming  an  informer. 

"  Keeling  added,  that  sir  John  Trevor  presented  the 
lord  chancellor  with  ^100,  by  the  hands  of  sir  Richard 
Young,  for  a  final  end  of  his  cause  ;  and  sir  Richard  Young, 
declared  that  when  he  attended  the  lord  chancellor,  sir 
John  Trevor's  man  brought  a  cabinet  and  a  letter  to  my 
lord,  which  he  received  openly. 

"  On  the  21st  of  March,  1620,  sir  Robert  Phillips  re- 
ported further,  that  they  were  informed  of  several  other 
corruptions  by  Keeling  and  Churchill;  particularly,  that 
his  lordship  had  taken  great  sums  in  the  causes  of  Hull 
and  Holman,  Worth  and  Manwaring,  Peacock  and  Rey- 
nell.  Barker  and  Bill,  Smithwick  and  Welsh.  That  in 
these  and  other  causes,  my  lord  would  decree  part ;  and 
when  he  wanted  more  money,  he  would  send  for  more  and 
decree  another  part ;  and  in  most  cases,  my  lord's  ser- 
vants had  undertaken  one  side  or  the  other  of  causes  ;  in- 
somuch, that  it  was  usual  for  counsel,  when  their  clients 
came  to  them,  to  ask  "  What  friend  have  you  at  York 
house."     Meaning  among  the  servants  of  the  chancellor. 
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The  charges  at  length  terminated  as  follows  : 

"In  the  case  of  Rowland  Egerton  against  Edward  Eger- 

ton,  he  received  of  Rowland,  300 

Of  Edward,  400 

Hody  against  Hody,         -  -         50 

Lady  Wharton  against  the  heirs  ot 

sir  F.  Willoughby,         -  -       310 

Sir  Thomas  Monk,  .  100 

Sir  John  Trevor,  -  -       100 

One  Young,  -  -  100 

*Fisher  against  Waynham ;  received 

of  Fisher,  -  -  100 

Of  Kennedy  against  Valore,  800 

Of  Valore,  at  twice,  -  2000 

Of  Scot  against  Lenthall,  -       200 

Of  Lenthall,  -  -  100 

Of  Worth  against  Man  waring,  100 

Of  lord  Montague,  .  600 

Of  sir  Ralph  Hansby,  -       500 

Of  one  Dunch,  -  -  200 

Of  Reynolds  against  Peacock,  ;^200 

cash  and  a  diamond  ;f  600  800 

Of  Peacock,  -  -  100 

Of  Barker,  -  ^  .       700 

Of  the  grocers  against  the  apotheca- 
ries, .  .  .  200 
Of  the  apothecaries,  in  money  and 

a  present  of  ambergrease,  *  450 

Of  a  new  company  of  apothecaries,  100 
Of  the  French  merchants  against  the 
London  vintners,  to  compel  the 
vintners  to  buy  at  a  high  price  1500 
tons  of  wine,  which  he  confessed 
he  did  by  imprisoning  some  and 
persuading  others,  for  which  he 
received  -  -  1000 

Besides  bribes  to  his  servants,  &c. 
At  first  this  immaculate  keeper  of  the  king's  con- 
science, held  a  high  head — hoped  for  a  fair  trial,  and  that 
he  should  shew  his  innocence,  and  preserve  his  honor  and 
fame,  and  that  he  might  have  time  to  advise  with  counsel, 
&c.  But  after  some  time  his  heart  failed  him — and  after 
a\-2remptory  order  from  the  House  of  Lords,  to  appear 

*    See  more  of  this  case  after. 
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and  make  his  defence,  he  begged  to  be  excused  from  ap- 
pearing, deserted  his  defence,  and  confessed  the  charges  in 
the  following  vyords  : 

"  1  o  which  the  lord  chancellor  answered — That  he 
would  make  no  defence,  but  acknowledge  a  corruption,  and 
make  a  particular  confession  to  every  article,  and  after  that 
an  humble  submission." 

In  this  list  of  particulars,  (too  long  here  to  be  entered) 
he  confessed  every  charge,  with  some  extenuating  circum- 
stances as  to  a  part.  Then  again  confessed,  "  That  in  the 
points  charged  upon  him,  though  taken  as  he  had  repre- 
sented them,  there  was  a  great  deal  of  corruption  and  ne- 
glect, for  which  he  was  heartily  sorry,  and  submitted  him- 
self to  the  mercy  of  the  court- — he  further  begged  their 
lordships  to  have  compassion  on  him,  as  he  never  was 
esteemed  an  avaricious  man,  and  his  estate  was  so  incon- 
siderable, that  his  chief  care  was  how  he  should  be  able  to 
pay  his  debt."  But  it  appears  the  lords  thought  otherwise, 
as  fines  are  always  in  proportion  to  the  estate  of  the  culprit. 
And 

On  Thursday  3d  of  May,  the  lord  chief  justice  (now 
made  lord  chancellor,  and  of  course  speaker  of  the  House 
of  Lords)  passed  sentence  in  these  words : 

"  That  the  lord  viscount  St.  Albans,  late  lord  chan- 
cellor of  England,  should  pay  a  fine  of  forty  thousand 
pounds ;  be  imprisoned  in  the  Tower  during  the  king's  plea- 
sure, and  be  forever  incapable  of  any  office,  and  that  he 
should  never  sit  in  parliament,  or  come  within  the  verge  of 
the  court." 

*'  The  king  soon  released  him  and  settled  a  pension 
on  him,  and  he  lived  at  his  chambers  in  Gray's  Inn  till  his 
death  in  April,  1626,  in  the  66th  year  of  his  age,  leaving 
neither  wife  nor  child." 

With  the  exception  of  bribery  and  corruption,  in  this 
great  man,  he  had  no  equal  in  his  day,  for  refinement  of 
sentiment,  enlargement  of  mind,  and  amiableness  of  man- 
ners. He  was  the  father  of  that  useful  philosophy,  which 
arises  from  experiment,  and  gave  the  death  blow  to  theory, 
without  proof  from  palpable  evidence,  which  had  long 
reigned  over  the  schools.  His  greatness  and  crimes  are 
both  immortalized  by  Pope  in  two  emphatic  lines  of  his  Es- 
say on  Man. 

"  If  parts  allure  thee,  see  how  Bacon  shined, 
The  greatest,  wisest,  meanest  of  mankind." 


Jl 
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Although  he  was  the  judge  prosecuted,  it  is  nbl 
to  be  supposed  he  was  the  only  corrupt  one.  It  is  impos- 
sible to  believe  the  practice  ot"  purchasing  justice  direct, 
could  have  begun  and  grown  to  such  a  height,  in  so  short  a 
time  as  one  chancellor's  time.  It  must  have  been  a  kind 
of  custom  admitted,  a  common  law  of  chancery,  before  it 
would  have  been  so  public.  That  such  was  the  fact  long 
ago,  even  in  the  courts  of  common  law,  is  notoriously 
proved,  by  one  case  on  record,  so  early  as  about  one  hun- 
dred years  after  the  creation  of  judges. 

Blackstone,  book  4,  chap.  10.— "  13 ut  in  judges,  espe- 
cially the  superior  ones,  it  has  been  always  looked  upon  as 
so  henious  an  offence,  that  the  chief  justice,  Thorp,  was 
hanged  for  it  in  the  reign  of  Edward  III.  By  a  statute 
made  (about  60  years  later)  during  the  reign  of  Henry  IV. 
all  judges  and  officers  of  the  king,  convicted  of  bribery, 
shall  forfeit  treble  the  bribe,  be  punished  at  the  king's  willj 
and  be  discharged  from  the  king's  service  forever.  And 
some  notable  examples  have  been  made  in  parliament^  of 
persons  in  the  highest  station,  and  otherwise  very  eminent 
and  able,  but  contaminated  with  this  sordid  vice." 

When  this  act  of  parliament  passed,  it  is  presumed 
necessity  called  for  it — and  hence  we  find  that  more  or  less 
of  the  practice  has  always  continued,  and  the  longer  the 
milder  the  punishments  have  grown,  or  there  must  have 
been  some  enormous  aggravations  in  the  case  of  chief  jus- 
tice Thorp.  And  as  the  gher  of  a  bribe  is  punishable  by- 
law, as  well  as  the  receiver^  it  would  not  be  extraordinary 
if  the  practice  should  continue  for  ages  without  detection. 

Had  not  the  abuse  grown  to  such  a  height  in  Bacon's 
time,  as  entirely  to  choak  up  the  stream  of  justice,  it  is 
likely  he  might  have  gone  on  unnoticed  like  the  rest.  But 
by  receiving  bribes  from  both  sides,  by  promising  both, 
and  rendering  both  claimers  of  righteousness  by  purchase, 
and  by  the  servants,  solicitors,  and  even  the  bishop  coming 
in  for  shares  in  the  traffic  of  equity,  it  burst  forth  at  last  by 
some  oppressed,  enraged,  injured  citizens,  who  suffered 
''  murdering  orders'*^  and  decrees,  as  mentioned  by  one  of 
the  witnesses.  I  say  it  is  not  among  possibilities,  this 
practice  could  have  sprouted  and  grown  to  such  a  gigantic 
size  in  one  reign,  and  that  under  the  most  soft,  mild  and 
amiable  man  in  the  kingdom;  the  probability  therefore 
is,  that  it  was  his  want  of  dexterity  in  conducting  the  busi^ 
nsss  of  an  old  custom,  which  ruined  all,  and  this  idea  is 
much  more   consistent  with  his  exalted  character,  thaa 
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that  he  invented  the  practice  :  and  in  which  view,  it  is 
precisely  a  copy  of  our  own  times,  only  changing  the 
actors,  from  the  judges  to  the  lawyers. 

Nothing  is  more  strikingly  like  a  lawsuit  in  the  pre- 
sent time,  changing  characters.  Each  party  pays  high, 
he  hopes  to  ^z^z/ justice,  to  purchase  extraordinary  services 
by  large  fees;  "  The  cause  stops  for  want  of  grease  to  the 
xvheels,'^^  is  common  and  applicable  language  ;  a  new  sum 
is  paid,  and  more  promised.  The  question  then  was, 
''  What  friend  have  you  at  York  house."  The  question 
now  is,  by  a  stranger,  "  What  lawyer  has  most  influence 
with  the  court  P  who  is  the  favorite  of  the  judges  1"  And 
it  appears  the  lav/yers  of  that  day,  by  that  prosecution, 
[which  no  doubt  they  secretly  promoted]  got  the  place  of 
*'the  servants  of  York  house."  Or  that  the  servants  had 
before  v/ormed  out  the  lawyers  ;  and  were  wormed  out  in 
turn. 

I  cannot  however,  dismiss  this  subject,  without  a 
word  on  the  enormous  engine  of  oppression,  which  that 
and  prior  lord  chancellors,  held  over  the  nation  ;  and  which 
no  doubt  was  often  employed,  both  for  themselves  and 
friends  in  the  other  courts. 

The  lord  chancellor  of  England,  then  was  and  still  is 
created,  by  the  delivery  of  the  great  seal  of  the  nation.  By 
this  act,  howxver  hasty,  he  becomes  the  only  judge  in  the 
court  of  chancery,  which  decrees  all  matters,  as  well  of  fact 
as  law,  without  a  jury  ^  or  any  other  aid.  He  is  likewise  head 
man,  or  speaker,  of  the  House  of  Lords;  he  was  at  that 
time  also,  president  of  the  court  of  Star  chamber — a  court 
since  abolished,  but  then  in  the  plenitude  of  its  power, 
which,  something  like  the  court  of  inquisition,  called  up 
all  men  who  dared  to  reflect  on  the  government  (as  the  in- 
quisition does  by  those  who  reflect  on  the  churchy  and 
other  judges,  those  who  squint  at  the  court)  and  there, 
without  jur)^,  or  the  aid  of  counsel,  inflicted  such  pains 
and  penalties  as  these  judges  (mere  creatures  of  the  crown) 
thought  proper  to  inflict.  It  was  abolished  in  the  next 
reign,  being  both  then  and  ever  since,  considered  as  a  most 
cruel  and  relentless  state  engine. 

It  will  be  remembered,  that  one  of  the  bribers 
named  Egerton,  had  a  cause  depending  in  the  court 
of  star  chamber,  when  he  paid  so  much  to  the  chancel- 
lor, and  600  marks  to  the  bishop  and  solicitors — Ano- 
ther of  these  bribers  was  of  the  name  of  Fisher  against 
Wraynham.      The   bribe   in   that   case,   was  received  of 
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Fisher,  and  because  Wraynham  complained,  he  was  pro- 
secuted in  the  court  of  star  chamber,  for  refecting  on  the 
government  and  administration  of  justice  I  And  however 
unwilling  I  am  to  write,  what  to  the  learned  in  the  law,  is 
well  known,  I  feel  myself  compelled  to  copy  this  whole 
law  case,  as  it  goes  the  whole  length  of  my  argument,  and 
as  being  written  without  even  a  thought,  much  less  a  view 
oi  reforming  law  suits  ;  it  must  therefore,  weigh  more  with 
my  reader,  than  ten  such  new  produced  cases,' resting  only 
on  the  credit  or  arguments  of  an  anonymous  writer.  Before 
I  enter  on  the  case,  however,  I  beg  leave  to  apprize  my 
reader,  that  the  plausible  arguments  and  pretexts  of  kings 
and  creatures  of  kings,  must  never  be  relied  on  as  facts — 
their  denial  ©f  bribery,  is  no  proof  they  are  strangers  to 
the  practice,  for  as  they,  and  the  whole  system  of  a  monar- 
chy, rest  upon  imposition  and  fraud,  they  must  wink  at 
each  others' foul  play,  like  gamblers;  and  as  so  great  a 
man  as  lord  Bacon  told  sir  George  Hastings,  if  called  on, 
he  would  deny  the  fact  (which  he  afterwards  confessed 
true)  upon  his  honor  ;  which  is  the  same  as  denying  it  on 
oath  in  law  ;  we  must  not  credit  mere  specious  arguments 
of  the  same  species.  They  are  like  the  declarations  of  a 
party  to  the  cause :  good  evidence  against  them  but  no 
evidence  in  their  favor.  Wraynham's  case  v^^as  as  fol- 
lows : 

"  The  trial  of Wraynham^  for  slandering  the  lord 

chancellor  Bacon^  before  the  court  of  Star  chamber^  in 
1616." 

"  The  case  in  short  was  this :  The  lord  chancellor 
Bacon,  on  his  coming  to  the  great  seal,  found  a  cause 
in  that  court  between  Wraynham  and  Fisher,  concerning 
the  value  of  a  lease;  in  which  the  former  lord  chancellor 
had  made  several  orders  and  decrees  ;  these  the  lord  Ba- 
con thought  fit  to  reverse,  or  alter  to  the  advantage  of 
Fisher :  whereupon  Wraynham  complained  of  his  lord- 
ship to  his  majesty,  and  at  length  wrote  a  quarto  book  and 
dedicated  it  to  the  king,  wherein  he  set  forth  his  case  at 
large,  charging  the  lord  chancellor  Bacon,  with  injustice 
and  oppression. 

"  The  most  obnoxious  passages  in  this  book  or  libel, 
as  it  was  stiled,  were  those  that  follow,  viz. 

"  That  he  Wraynham  had  two  decrees  in  the  late 
lord  chancellor's  time,  both  under  the  great  seal ;  and  yet 
altered  since  his  death  and  cancelled  by  this  lord  chancel- 
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lor,  in  a  preposterous  manner,  without  cause,  without  new 
matter,  without  any  legal  proceedings,  upon  the  party's 
bare  suggestion,  and  without  calling  him  (Wraynham)  to. 
answer.  And  this  he  had  done  to  reward  Fisher's  fraud 
and  perjuries,  to  palliate  his  unjust  proceedings,  to  rack 
things  out  of  joint,  and  to  confound  his  ^^Wranyham's) 
estate— adding,  that  injustice  was  worse  than  murder,  and 
that  his  lordship  had  devoured  him  and  his  family.  [And 
having  heard,  that  his  lordship  had  satisfied  his  majes- 
ty about  this  matter,  he  added]  He  that  had  done  un- 
justly, must,  to  maintain  it,  speak  untruly,  adding  fals- 
hood  to  injustice ;  and  in  another  place,  the  book  says,  it 
is  given  out  my  lord  has  begged  his  majesty  to  forgive  me, 
(Wraynham)  which,  though  it  be  the  shew  of  a  gentle 
heart,  argues  a  guilty  conscience,  and  is  but  my  lord's  cun- 
liing  to  avoid  a  hearing  of  the  cause,  &c. 

"  The  evidence  against  Wraynham,  was  the  book  it- 
self, and  he  in  his  defence,  ^aid,  '•'  As  to  his  complaint 
against  the  lord  chancellor,  he  said  he  must  fly  for  succour 
to  the  king,  who  had  been  pleased  to  declare  that  if  any 
were  wronged  in  point  of  justice,  they  might  come  to  him 
for  redress,  that  if  they  discovered  bribery  or  corruption, 
they  should  come  boldly,  but  beware  of  the  justness  of 
their  cause. 

"  From  whence  he  inferred,  in  his  majesty's  opinion, 
a  man  might  be  wronged  in  a  court  of  justice,  and  that  his 
majesty  was  willing  to  receive  the  complaint,  and  reform 
what  was  amiss.  He  hoped  therefore,  their  lordships,  the 
judges  of  the  court  of  star  chamber,  would  not  conceive 
that  barely  to  complain  was  a  fault,  especially  as  his  majes- 
ty had  said,  why  do  you  spare  to  complain.  He  observ- 
ed, that  the  word  "  injustice"  was  what  he  was  principally 
charged  with,  that  all  the  other  obnoxious  expressions 
might  be  comprehended  in  this,  and  if  a  man  proved  the 
justice  of  his  cause,  he  hereby  proved  the  judgment 
against  him  to  be  injustice — that  he  was  necessitated  to 
use  this  word,  1st,  because  unless  he  had  accused  his 
lordship  of  injustice,  he  could  have  no  hopes  of  obtaining 
a  hearing  of  his  m4ajescy,  and  2ndly,  his  miseries  forced 
him  to  it.  He  saw  his  lands  taken  away,  which  had  be- 
fore been  established  to  him ;  and  after  forty  six  orders 
and  twelve  reports,  which  had  all  been  made  in  the  cause  ; 
nay  after  motions,  hearings,  and  re-hearings,  eighty  in 
number,  he  beheld  all  overthrown  \n  a  moment,  and  that 
without  a  new  bill  or  hearing. 
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'*  He  saw  a  prison  gaping  for  him,  in  which  he  must 
from  thence  spend  all  the  remaining  days  of  his  life,  for  in 
this  suit  he  had  spent  almost  three  thousand  pounds. 
Many  of  his  friends  were  security  for  him  ;  some  damna- 
fied,  others  undone,  and  all  this  accompanied  with  the  mi- 
serable fate  like  to  befal  his  wife  and  four  small  children, 
the  eldest  but  five  years  old ;  so  that  they  who  used  to 
give  bread,  must  beg  it  or  starve,  and  there  being  no  means 
to  move  his  majesty  to  hear  his  cause,  but  by  accusing  his 
lordship  to  his  majesty,  of  injustice  or  bribery — this  and 
all  this,  moved  him  to  be  sharp  and  bitter,  and  use  words, 
though  dangerous  in  themselves,  yet  he  hoped  pardonable 
in  such  extremity,  and  if  such  reasons  would  not  acquit 
him,  he  hoped  they  would  move  the  king  to  pardon  him. 

"  He  then  was  proceeding  to  open  the  merits  of  his 
case  in  chancery,  but  the  lord  treasurer,  said  that  was  con- 
trary to  all  rules  :  'i  hey  could  not  enter  into  the  merits, 
and  the  attorney  general  put  him  upon  instancing  one  sin- 
gle instance,  in  which  the  lord  chancellor  had  done  him  in- 
justice. To  which  Wraynham  said,  if  he  had  thought  his 
majesty  would  not  have  heard  his  cause,  he  would  have 
sat  down  in  silence  and  devoured  his  sorrow.  He  sub- 
mitted, beseeching  their  pardon,  and  craving  their  com- 
passion. 

"  Mr.  Serjeant  Crew,  in  his  reply  to  Wraynham, 
said  the  prisoner  at  the  bar,  had  made  that  submission  at 
last,  with  which  he  ought  to  have  begun  :  that  the  flux  of 
foul  mouths  must  be  stopped,  otherv/ise  the  greatest  offi- 
cers, and  even  majesty  itself,  would  be  slandered  and 
traduced.  That  the  lord  chancellor  v/hich  was  dead,  had 
given  judgment  according  to  his  conscience,  and  the  pre- 
sent lord,  had  judged  according  to  his  conscience  and  the 
integrity  of  his  heart.  This  cause  might  appear  to  them 
in  different  lights,  and  each  of  them  had  delivered  his  ov/n 
sense  without  any  binding  decree. 

"  That  the  lord  chancellor  which  was  dead,  while  liv- 
ing was  one  of  the  oracles  of  wisdom  of  his  time,  and  the 
present  lord,  was  enriched  with  the  greatest  ornaments  of 
nature.  No  magistrate  heard  with  more  attention,  jus* 
tice,  understanding,  and  patience  ;  and  Wraynham  thus  to 
traduce  him,  was  a  foul  offence.  Ke  could  charge  him 
with  no  corruption,  for  he  always  despised  bribes,  and  set 
honor  and  justice  before  his  eyes  -,  and  therefore  prayed 
judgment  against  Wraynham." 
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"  The  celebrated  Sir  Edward  Coke  was  the  first  of 
the  judges  who  delivered  his  opinion  in  this  cause.  He 
said  a  complaint  or  petition  to  his  majesty,  by  any  man 
that  thought  himself  wronged,  he  held  to  be  no  offence; 
yet  upon  the  statute  of  Westminster,  and  at  common  law, 
he  could  shew  that  where  petitions  were  made  to  the  king 
in  an  unfit  manner,  they  had  been  scarcely  punished.  He 
said  he  was  sorry  that  Mr.  Wraynham  a  rnan  of  excellent 
parts,  should  write  such  a  scandalous  book,  which  in  re- 
ality was  no  petition ;  in  which  he  dealt  not  like  a  peti- 
tioner, but  a  censurer,  censuring  every  man  that  had  been 
concerned  in  the  cause,  he  charged  the  lord  chancellor 
with  injustice  ;  not  com.plaining  of  any  particular,  to  be 
referred  to  examination,  but  said  in  general ;  he  had  done 
unjustly,  worse  than  a  murderer,  and  that  he  had  inform- 
ed the  king  falsely,  that  the  height  of  authority  made  men 
presume  ;  ciiing  that  passage  of  scripture,  woe  be  to  them 
that  write  wicked  decrees,  and  in  another  place,  oppres- 
sion is  palliated  with  wit  and  eloquence. 

"  That  he  had  not  spared  the  dead.  The  master  of 
the  rolls,  an  excellent  chancery  man  of  great  dexterity 
and  deligence,  and  never  charged  v/ith  corruption,  he  had 
accused  of  so  high  a  degree  of  injustice  as  to  omit  some 
of  the  material  proofs ;  to  shift  off  others ;  to  wrest  the 
equity  of  the  cause,  with  making  an  unjust  and  corrupt 
glor^s  upon  a  false  text,  declaring  th.it  iiis  report  came 
from  hell.  Their  lordships  he  said  remembered  that  slan- 
dering the  dead  was  punishable  in  that  court.  Lewis 
Pickering  in  his  time,  was  punished  for  slandering  an 
archbishop  that  v/as  dead,  for  such  slanders  might  injure 
those  that  were  related  to  the  dead.  Thomas  Wilbraham, 
18th  Edv/ard  III.  who  petitioned  the  king  against  the 
justices  of  the  kings  bench,  for  that  they  had  not  done 
according  to  law  and  reason  ;  for  which  Wilbraham  was 
indicted,  convicted,  and  fined  by  the  kings  bench,  and 
HuDiphry  Henry  who  complained  to  king  Edward  III. 
that  chief  justice  Scott  had  injured  him,  was  fined  and 
imprisoned  by  the  judges,  to  whom  the  king  referred  his 
charge.  [It  will  here  be  remembered  that  it  was  in  the 
reign  Edward  of  III.  chief  justice  Thorp  was  hung,  pro- 
bably after  so  many  complaints  brought  out  some  secrets.] 

''  That  one  judge  might  differ  from  another  in  opini- 
on, and  yet  both  be  sincere  upright  judges.  The  famous 
Dyer  gave  judgment  in  the  common  pleas,  which  was  re- 
versed in  the  kings  bench,  and  yet  Dyer  discharged  his 


(     67    ) 

conscience,  though  the  judgment  was  afterwards  reversed, 
he  was  not  guilty  of  injustice,  [how  did  he  know  that,] 
If  the  lord  chancellor  now  living  differed  from  the  lord 
chancellor  that  was  dead ;  this  was  not  strange :  it  was 
what  even  had,  and  would  be,  [yet  talk  of  rules  and  de- 
cisions being  uniform,]  but  if  a  judge's  conscience  -wa-f 
oiled  and  moistened  xvith  corruption^  all  zvas  nought,  [the 
very  fact.]  Judgment  was  passed  accordingly,  in  which 
all  the  judges  concurred." 

Instead  of  my  own  I  shall  here  give  my  editor's 
remarks,  on  this  case  of  Wraynham.  From  the 
speeches  made  by  Sir  Edward  Coke,  and  the  rest  of  the 
lords  of  the  Star  Chamber,  at  the  judgment  against 
Wraynham,  it  appears  that  he  was  not  only  a  gentleman 
of  quality  and  figure,  but  of  excellent  parts  :  however  he 
was  ruined  by  a  tedious  and  expensive  -.iuit  in  chancery, 
I  and  the  injustice,  and  oppression  of  judges,  and  v/ith  his 
j  fortune,  this  unhappy  gentleman,  appears  to  have  lost  his 
friends.  The  whole  courts  seem  to  have  been  in  confede- 
racy to  complete   his   destruction. 

While  writing  this,  I  startled  and  looked  around  for 
fear  that  should  be  my  case,  should  I  have  a  cause  in  court  ; 
reader  wilt  thou  stand  my  friend,  or  wilt  thou  shrug  thy 
shoulders  and  bless  thy  good  fortune  that  thou  hast  more 
discretion  than  to  write  truth.     Such  was  the  character  of 
the  celebrated  lord   Bacon,  that  no  suggestions  would  be 
heard    against  him,    how  reasonable    soever.       It  could 
not  have  entered  into  the  heart  of  man,  that  a  nobleman 
I  of  his  fine  sense,  philosophical  turn   of  mind,  who  per- 
!  fectly   imderstood   the   rules   of  morality,  and   appeared 
I  generous  and  benevolent  even  to   profusion,    could   be 
'  touched  with  the  sordid  vices  of  avarice,  extortion  and 
I  oppression  ;  and  though  bribery  and  corruption  appear  to 
have  been  at  the  greatest  height  at  this  time,  and  prac- 
tised so  openly,  that  when  a  suitor  came  to  fee  his  coun- 
sel, the  first  question  was    rv/iat  friend  have  you  at  Tork 
j  house^  [the  lord  chancellor.]    Yet  did  the  mighty  lord  Ba- 
I  con's  reputation  keep  down  all  aid,  all  information  from 
'  poor  Wraynham,  to  enable  him  to  charge  him  with  cor- 
ruption. 
j  "  The  unfortunate  Wraynham  knew  he  had  great  in- 

I  justice  done  him,  and  strongly  suspected  bribery  ;  but  he 
durst  not  charge  the  lord  chancellor  with  it^  for  fear  of 
failing  of  proof:  but  he  relied  on  the  charge  of  injustice^ 
which  they  would  not  examine !  On  the  other  hand  he 
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found  his  estate  was  gone,  his  family  undone,  and  he  had 
nothing  to  hope  for  but  a  jall^  unless  he  could  get  a  re- 
hearing. In  this  distress  he  applied  to  his  majesty,  pe- 
tioning  to  be  heard  before  the  king  and  council :  but  was 
told,  the  council  could  not  be  troubled  with  every  cause, 
where  the  parties  were  dissatisfied,  hut  if  the  party  would 
charge  the  lord  chancellor  with  injustice,  or  with  bribery^ 
or  corruption,  the  king  would  hear  hinii  Whereupon 
Wraynham  wrote  the  book  mentioned  above,  and  de- 
dicated it  to  his  majesty,  wherein  he  charged  the 
chancellor  with  injustice  and  oppression,  believing  that  if 
his  majesty  would  hear  his  cause,  he  should  be  able  to 
demonstrate  there  had  been  foul  play.  For,  says  he,  if 
/  can  shew  my  canst  was  just,  ajid  the  lord  chancellor  has 
decreed  it  against  me,  of  consequence  I  prove  his  iiijustice* 
[very  good  reasctaing  too.]  But  neither  the  king  nor  the 
court  would  hear  the  merits  of  his  cause,  but  declared 
his  book  a  libel! — because  he  had  charged  the  lord  chan- 
cellor with  injustice  and  oppression  :  whereupon  Wrayn- 
ham despaired  of  success  and  submitted  to  the  mercy  of 
his  judges  ;  who,  not  considering  he  had  already  lost 
all  he  had  in  pursuing  his  cause,  thought  fit  to  finish  his 
ruin  hij  jining  and  imprisoning  him,  though  within  two 
years  after,  it  was  fairly  proved  that  his  adversary  Sir  Ed- 
ward Fisher  carried  his  cause  by  dint  of  bribery,  having 
given  the  lord  chancellor  one  hundred  and  sixty  pounds, 
at  one  time ;  besides  we  know  not  how  much  more  at 
other  times,  to  the  master  of  the  rolls,  that  "  excellent 
chancery  man"  and  distributed  among  my  lord's  servants, 
who  it  appears,  could  gain  a  cause  as  well  as  a  lawyer, 
and  took  a  pai't  in  every  cause,  which  came  before  his 
lordship. 

"  But  supposing  there  had  been  no  bribery  in  the 
case,  what  a  monstrous  thing  is  it,  that  in  a  country  which 
boasts  of  the  equity  of  her  laws,  a  suitor  should  be  kept 
seven,  perhaps  twice  seven  years  in  suspense,  and  the 
charges  of  the  suit  frequently  exceed  the  matter  in  dis- 
pute ;  and  this  in  an  ordinary  case  like  that  before  us, 
where  only  the  value  of  a  lease  was  to  be  determinedi'''' 
[Reader  could  not  three  honest  countrymen  have  done 
that  quite  as  well  as  any  lord  chancellor  on  earth,  with  or 
without  a  bribe.] 

"  Wraynham,  in  his  defence  says,  that  in  this  trifling 
cause,  there  had  been  yor^z/-.y/x  orders  and  twelve  y^^oyX^ 
made  J  and  no  less  than  eighty  motions,  hearings,  and  re- 
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hearings,  under  the  first  lord  chancellor,  %vho  decreed 
him  his  land;  v/hen  after  all  this,  he  saw  his  lands  taken 
away,  and  must  expect  to  end  his  days  in  a  jail,  having 
spent  three  thousand  pounds  in  the  cause,  and  ruined 
several  of  his  friends,  who  stood  engaged  for  him.  Were 
it  not  better  to  live  in  a  country  v/here  there  are  no  lawsy 
than  where  laws  are  tlius  administered  ?  where  it  is  ma- 
nifest in  a  thousand  other  cases  as  well  as  this,  that  the 
longest  purse  seldom  fails  of  success,  let  the  cause  be 
never  so  unjust*.  If  there  be  no  bribery  in  the  case,  the 
very  delays  and  expense  of  suits  through  law  and  chance- 
ry, undo  the  suitor,  and  he  is  obliged  to  give  up  his  right 
for  want  of  money  to  prosecute  it,  and  what  renders  these 
proceedings  still  more  insupportable  now,  [1738,]  than  they 
were  in  lord  Bacon's  days,  is,  the  extravagant  rise  of 
counsel's  fees,  and  the  stamps  v/ith  which  all  the  proceed- 
ings in  courts  are  loaded  at  this  day.  We  seem  to  block 
up  the  w^ay  to  justice,  as  though  it  v/ere  a  crime  for  a  man 
to  attempt  the  recovery  of  his  right." 

Gracious  heavens  what  a  lesson  is  this  to  legislators  ! 
;f3000  in  the  time  of  lord  Bacon,  [1618]  and  that  sterling, 
was  more  than  equal  to  10,000  dollars,  and  money  full 
three  times  as  good  as  now,  or  equal  to  30,000  dollars, 
2in.&2iX.\'^st  out 'bribed,  WtWrm^i  Edmund  Burke ^  have 
written  his  celebrated  satire  on  the  administration  of  jus- 
tice— w  herein  he  has  shewn,  "  that  what  three  honest 
men  taken  from  the  plough  tail,  could  settle  in  three  hours, 
often  becomes  the  business  of  three  times  that  many 
years,  for  the  courts  of  law  ;  and  that  what  one  establish- 
es, another  dissolves  ;  until  the  parties,  y/earied  and  ruin- 
ed, are  obliged  to  abandon  what  they  think  their  right, 
not  because  there  is  no  more  latv  to  be  had,  but  because 
there  is  no  more  money  to  buy  it,"^^ 

In  this  case  of  Wraynham's  however,  there  are  enor- 
mities not  to  be  palliated.  He  had  his  business  decidedf. 
But  for  a  fee,  the  master  of  the  rolls  makes  an  unjust  and 
corrupt  gloss  on  a  false  text  to  a  new  lord  chancellor.  He 
even  without  a  new  bill,  reverses  the  decree.  Wraynham 
complains  in  vain  ;  none  would  hear  him  as  to  the  merits, 
and  none  would  help  him  to  prove  the  corruption^  the  only 
>• 

*  It  has  been  reported  of  one  of  our  American  chancellors,  that  the 
best  way  to  win  a  bad  cause,  was  to  let  him  win  a  game  at  billiardSjOr  to 
praise  the  flowers  of  his  parterre. 

t  This  was  Passmore's  case  also ;   see  Appendix,  No.  1. 
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thing  they  would  hear.  The  question  is,  could  lord'  Colcr 
and  the  other  lords  of  the  court  of  Star  Chamber,  and' 
the  king,  his  attorney  and  privy  council,  all  be  so  much, 
strangers  to  what  appeared  so  well  known  by  suitors,  so- 
licitors, and  clerksj  as  well  as  bishops  and  parliament 
men  ?  Here  is  where  I  place  the  extreme  iniquity  of  the 
case.  Government,  plausibly  pretends  ignorance  often 
of  acts,  they  either  know  or  have  reason  to  believe  take 
place  ;  none  will  volunteer  in  the  enquiry,  until  complaint 
be  made  j  none  dare  complain,  lest  like  Wraynham,  they 
are  destroyed  by  their  very  oppressors,  under  a  pretence 
of  punishing  contempts.  Such  was  the  case  then,  until 
the  enormities  became  so  great,  that  it  could  no  longer 
safely  be  tolerated,  Wraynham's  case  no  doubt  led  the 
way  to  the  explosion  ;  yet  he  fell  a  sacrifice.  His  punish- 
ment agitated  the  question  of  culpability  ;  one  communi- 
cated his  sentiments  to  another,  and  Aubrey  w^as  bold 
enough  to  venture  to  petition.  The  lord  chancellor  re- 
quested a  friend  to  take  him  off^  and  we  do  not  find  his 
bribe  in  the  list,  although  the  first  to  petition  j.  the  pre- 
sumption therefore  is  he  was  taken  off  some  way. 

Happily  for  us  in  our  days,  we  have  no  such  enormi- 
ties, ours  arc  small,  compared  to  these.  Yet  have  we 
nothing  like  them  calling  loudly  to  the  legislator  for  re- 
dress ?  Have  we  no  indirect  bribes,  through  relations, 
familv  alliance,  or  influential  lawyers  ?  Have  we  no  abu- 
ses of  sheriffs,  or  prothonotaries,  or  their  deputies,  pack- 
ing of  juries,  and  protected  by  the  courts  and  the  lawyers 
in  their  oppression?  Have  we  no  officers  extorting  feesy. 
contrary  to  the  letter  and  spirit  of  the  law  ?  If  we  have 
any  of  these,  they  are  in  their  degree,  equally  an  object 
of  attention  :  but  that  we  have  a  system  of  administering- 
justice,  precisely  copied  from  the  English,  who  also  boast 
the  equitij  of  their  laws — but  which  equity,  costs  more  than 
it  is  xvorth,  cannot  be  denied  or  palliated,  and  in  the  lan- 
guage of  the  English  editor,  [Salmon,  editor  of  the  state 
trials  at  large,]  "  seem  to  block  up  the  xvay  to  justice,  as 
though  it  were  a  crime  for  a  man  to  attempt  the  recovery 
of  his  right." 

From  the  very  nature  of  man,  infallible  perfection  of 
decision  cannot  be  expected  under  any  sj^stem,  but  if  the 
present  is  so  extremely  imperfect,  and  always  has  been  so,  it 
must  ill  become  its  advocates,  to  cry  out  against  one,  which 
is  not  so  imperfect,  and  against  which,  not  a  charge  or  con- 
viction (.an  be  produced  ;  and  which  is  capable  of  such  mo- 
dification, as  shall  render  it  impossible  to  affect  it  by  bribery. 
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Perhaps  my  reader  would  think,  after  such  a  lesson  lo 
lord  chancellors  in  England,  the  like  would  never  again  hap. 
pen  in  that  country  ;  but  not  so.  "  On  the  6th  of  Tvlay  1 725, 
^articles  of  impeachment  were  preferred  against  Thomas, 
earl  of  Macclesneld,  lord  chancellor  of  Great  Britain,  charg- 
ing him  with  corruption  and  extortion,  in  taking  of  several 
of  the  masters  in  chancery,  very  great  and  exorbitant  sums 
of  money,  for  their  admission  into  their  respective  ollices, 
particularly  of  Richard  Godfrey,  who  purchased  out  sir 
Thomas  Grey,  to  whom  he  gave  ;f  5,000  sterling,  and  to 
the  chancellor  to  admit  him  ;f  840  ;  of  Jaincs  Lightbown, 
successor  of  Samuel  Browning  Esq,  deceased,  ,|(,'6,000. 
Of  John  Borrett  Esq.  v/ho  gave  John  Miller  /^9,00'% 
and  the  chancellor  £1,57 o.  Of  \ViUiam  Kynaston,  Esq. 
£who  gave  William  Rogers,  Esq.  ;f 6,000],  £l,575.  Of 
Francis  Elde,  Esq.  successor  of  vVilliam  Fellows,  Esq. 
deceased  £5,250,  Of  Mark  Thurston,  Esq.  successor 
■of  John  Borrett,  Esq.  £5,250. 

*'  They  charge  him  also  with  admitting  insufiicient 
persons  to  these  offices,  men  of  small  substance  -and 
abilities,  and  no  way  fit  to  be  entrusted  v/ith  the  great 
sums  and  effects  lodged  in  their  hands  :  and  that  they  are 
iiUowed  to  purchase  these  places  out  of  the  suitors'  money, 
and  to  game  and  traf^c  with  it :  that  Fleetwood  Dormer, 
Esq.  embezzled  great  part  of  the  effects  of  the  suitors 
in  his  hands,  and  died  £25,000  bad  of  suitors'  money, 
which  was  most  of  it  lost  by  the  earl's  connivance  and  con- 
4:rivance,  who  used  every  stratagem  he  could  devise-,  to 
prevent  an  enquiry  into  the  several  offices  :  lest  the  value 
of  them  should  be  lessened  and  run  down.  That  he  ar- 
bitrarily compelled  several  of  the  masters  to  contribute 
to  make  good  these  deficiencies  :  that  the  earl  never  re- 
quired any  security  of  any  of  the  masters  for  the  sums 
in  their  hands,  but  indulged  them  in  the  most  boundless 
liberty  of  abusing  their  trust,  as  their  avarice  or  ambitica 
prompted  them. 

"  That  his  majesty  having  directed  an  enquiry  into 
the  accounts  of  the  masters  in  ch'.ncery  [on  account  of  nu- 
merous and  loud  complaints  no  doubt],  the  earl  by  his 
advice  and  authority  persuaded  the  masters  to  make  false 
returns  of  their  amounts  and  circumstances  to  the  privy 
council,  and  to  assist  each  other  with  cash,  to  make  a 
false  shew  of  their  ability,  that  a  parliamentary  enquiry 
might  be  prevented  j  and  obliged  them  to  declare  at  the 
foot  of  their  accounts,    that  they  v/ere  willing  and  able 
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to  pay  their  accounts  ;  although  the  earl  well  knew  they 
were  not. 

"  The  commons  also  charged,  that  when  upon  Dor- 
mer's loss  as  above  [which  was  occasioned  by  trafficking 
Vv'iththe  GQitors' money  and  lending  it  to  goldsmiths  at  ten 
per  cent.]  it  was  proposed  to  the  earl,  to  prevent  the  like 
misfortune  for  the  future,  tliat  they  should  give  security 
for  the  money  in  their  hands ;  he  would  not  hearken  to 
it,  as  then  he  could  find  none  that  would  have  given 
him  ;^6.000,  for  a  vacant  place. 

"  II  was  further  charged,  th?it  he  had  declared  from 
the  bench  that  the  masters  were  men  of  as  good  sub- 
stance as  ever  filled  those  places  ;  when  it  was  known, 
•that  one  third  of  them  had  given  as  much  and  more  for 
their  places,  than  they  were  worth  at  the  time  of  the  pur- 
chase. 

"  He  was  charged  also  with  taking  one  hundred 
guineas  of  Mr.  Bcnnet,  for  leave  to  resign  the  office  of 
clerk  of  the  custodies,  in  order  to  obtain  his  majesty's 
grant  of  that  office  to  Hugh  Hammersly,  Esq.  who  had 
purchased  it  from  Mr.  Bennet. 

"  And  as  an  aggravation  of  his  crimes,  it  charged, 
that  he  was  guilty  of  these  crimes  after  his  majesty  had 
been  so  bountiful  as  to  bestow  on  him  ;{^  14,000 — granted 
his  son  George  Parker  a  teller's  place  in  the  exchequer  for 
life,  worth  ^15,000  per  annum — to  the  earl  himself  a 
pension  of  ^"1,200  per  annum,  and  also  an  annuity  of 
^'4,000  per  annum,  besides  the  perquisites  of  the  chan- 
cellor's office,  which  are  very  great  : — and  further,  that  the 
whole  loss  of  suitors'  money  amounted  to  ^100,000,  lost 
and  'consumed  by  these  masters. 

"  To  these  charges  the  lord  chancellor  plead  not 
guilty,  and  said  in  his  defence,  *'  I  shall  endeavor  to  shevv^ 
your  lordships  that  the  several  things  charged  against  me 
are  either  not  true,  or  not  criminal  ;  or  if  your  lordships 
shall  think  differently,  it  ^vas  the  effect  of  mistake,  not 
Avickedness."  It  is  in  another  place  declared,  ''  It  is  no- 
torious that  the  greatest  offices  have  ancientty  been  cold, 
and  that  his  predecessors  had  done  the  same  before 
him,"  &c.  &c. 

In  the  arguuient  against  him  by  the  managers,  are  a 
few  precious  confessioiia  too.  '*  Yet  if  it  should  be  suppos- 
ed by  way  of  argument  that  the  sales  of  these  offices  have 
of  late  been  tolerated — yet  the  earl's  raising  and  receiving 
double  what  any  had  before  his  time,  will  be  as  criminal  as 
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if  he  had  put  the  offices  to  auction  at  a  time  when  no  sums 
had  before  been  taken.  And  when  it  is  said,  a  good  ojfficer 
may  give  money  for  his  place,  and  resist  the  temptation  to 
extortion^  it  is  v/hat  the  laws  of  England  will  not  trust  to 
human  frailty,  and  if  all  the  actions,  and  behaviour  of  the 
best  of  the  masters,  with  respect  to  their  fees,  their  man- 
ner of  procetdiiig  to  make  reports,  on  matters  referred  by 
the  chancellor  to  them  were  to  be  enquired  into,  there  can 
be  no  doubt  from  what  has  appeared  in  evidence  upon  this 
trial  ;  but  the  temptation,  and  inclination  to  profit,  have 
overcome  their  most  steady  resolutions  to  virtue,  and  self 
denial. 

"  My  lords,  the  case  before  your  lordships,  is  founded 
on  corruption,  and  a  series  of  fraud  to  support  that  cor- 
ruption :  the  people  had  long  murmured  at  it ;  but  the 
grievance  increased  to  such  an  intolerable  degree  at  last, 
that  it  became  a  national  concern,  and  there  was  an  una- 
voidable necessity  of  a  parliamentary  enquiry,"  &c.  &c. 

Ke  was  unanimously  found  guilty,  and  on  the  27th  May, 
1725,  fined  ^30,000,  and  imprisoned  in  the  tower  till  the 
fine  was  paid. — Thus 

"  The  earl  was  taken  from  the  bar,  and  conveyed  to 
the  tov/er,  where  he  remained  a  prisoner  a  short  time,  and 
then  paid  his  fine  and  was  discharged,  and  seems  lo  have 
been  in  full  favor  at  court  ajterwardsy 

The  reader,  who  has  taken  the  trouble  to  refer  to  this 
case  in  the  appendix,  mav  not  knov/  how  the  masters  in 
chancery,  and  the  suitors^  money,  come  to  be  in  a  court 
of  chancery.  But  the  cause  is  this.  In  England  there  is 
but  one  chancellor  for  all  Great  Britain,  containing  about 
double  the  inhabitants  of  all  the  United  States  ;  of  course 
no  man  can  perform  a  tenth  part  of  the  business.  These 
masters  are  therefore  created  to  assist  him,  and  in  fact, 
nearly  all  the  business  is  performed  by  them ;  at 
least  so  far  as  the  ordering,  arranging,  and  reporting  all 
facts,  accounts,  and  exhibits.  The  chancellor  himself, 
doing  little  more  than  signing  the  decrees ;  unless  when 
there  is  an  appeal  from  the  reporting  master  to  the  chan- 
cellor. The  masters  are  twelve  in  number,  and  are  doc- 
tors of  law,  and  are  in  etlect  so  many  deputy  chancellors. 

The  monies  in  their  handsj  are  of  divers  kinds  ;  they 
are  the  keepers  of  charitable  donations  ;  of  the  estates  of 
all  idiots  and  lunatics  ;  and  of  such  suitors  as  make  ten- 
ders of  satisfaction  during  trial.  But  it  is  in  the  power  of 
the  chancellor,  when  a  sum  of  money  is  in  controversy,  to 


(     74     )  ^ 

order  It  to  be  paid  into  court,  there  to  await  the  final  de*^ 
cree.  By  these  means  the  masters  can  bring  into  their  own 
hands  prodigious  suras  ;  by  first  ordering  the  money  to  be 
paid  into  court,  and  then  keeping  back  the  decree  ;  the 
money  thus,  in  some  degree,  becomes  their  own. 

With  such  an  engine  to  make  money,  who  would  not 
^buy  a  master's  place  at  about  20,000  dollars  purchase  ;  and 
as  in  the  case  of  John  Borrett,  Esq.  who  gave  near  ^fl  1,000 
sterling,  or  50,000  dollars,  at  a  time  when  money  was  at 
least  double  as  good  as  now  I  Or,  as  one  of  the  managers 
of  the  Commons  observed,  that  "  the  wonder  was,  men 
-did  not  become  purchasers,  by  giving  one  half  the  money 
in  their  office,  for  liberty  to  run  off  with  the  other." 
However,  from  the  trial,  ^100,000,  or  nearly  equal  to  half 
a  million  of  dollars,  and  quite  a  million  of  dollars  in  va- 
lue, was  lost  of  suitors'  money  only. 

But  this  was  not  all,  as  in  the  case  of  lord  chancellor 
Bacon,  these  men  must  have  had  another  mill  going,  their 
reports  must  be  purchased^  It  was  in  this  case  as  in  the 
former,  government  could  not  be  ignorant  of  the  practice, 
for  it  is  asserted  by  Macclesfield,  and  acknowledged  by 
liis  prosecutors,  that  "  his  predecessors  had  done  the 
«ame  thing  :" — but  say  the  managers,  "  the  grievance  had 
increased  to  such  an  intolerable  degree,  that  what  had  long 
been  heard  as  a  murmur,  had  at  last  become,  through  an 
■unavoidable  necessitij^  a  subject  for  parliamentary  prosecu- 
tion." 

Here  at  the  distance  of  just  100  years  from  lord  Ba- 
con, was  lord  Macclesfield  broke,  and  fined — but  in  a  few 
weeks  he  was  as  much  in  favor  at  court  as  ever  1  while  the 
poor  suitors  were  obliged  to  put  up  with  five  shillings  in 
the  pound,  of  that  money  for  which  they  had  spent  per- 
haps ten  shillings  in  the  pound  in  fees,  and  costs  already  I 

It  is  now  going  on  to  another  100  yep^rs,  and  almost 
time  for  another  explosion  ;  for  we  have  no  reason  to  be- 
lieve these  "  expert  chancery  men"  have  not  another  mill 
agoing.  As  they,  and  lawyers  can  always  find  some  "back 
door  by  v/hich  they  traffic  w^ith  suitors'  money,"  so  as  to 
make  most  of  it  their  own,  notwithstanding  the  severe 
laws  to  the  contrary  ;  it  is  no  wonder  they  should  cry  out 
innovation.  But,  reader,  with  all  this  ma.ss  of  evidence 
of  the  secret  contrivances  of  these  gentlemen,  in  the  ad- 
ministration of  justice  ;  with  such  incontestible  evidence 
of  the  enormities  of  gentlemen  "  learned  in  the  law" — of 
their  security   against  the   *^  murmuring  of  the  people," 
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lantil  the  grievance  increases  to  such  an  Intolerable  degrieer 
as  to  render  legislative  prosecution  unavoidable^  will  yoit 
listen  to  their  charge  of  innovation  ?  i  have  before  said, 
that  the  charge  of  innovation  coming  from  the  professors  of 
law,  of  all  men  on  earth  comes  with  the  xvorst  grace  ;  the 
Romish  clergy  claimed  by  divine  rights  their  abusive  pri-^ 
vileges  ;  such  a  claim,  when  learning  was  so  low,  and  the 
press  had  not  yet  unfolded  its  powers,  was  not  easy  to  com- 
bat, and  overcome,  but  still  it  was  overcome  by  the  pro- 
testants  :  our  law  gentlemen  have  no  pretensions  to  divine 
rights  and  as  I  have  now  shewn  their  records  bear  testi- 
mony, that  their  right  is  founded  on  usurpation,  and  in- 
novation, and  conducted  with  fraud,  and  misfortune  to- 
society  ;  therefore,  I  have  certainly  made  good  the  de- 
claration, that  of  ail  men  on  earth  they  have  the  least  claim 
to  make  that  charge^ 

Are  there  any  of  you,  my  readers,  who  do  not  feel 
sick,  and  disgusted  with  such  a  situation  of  justice  ?  If 
we  were  just  entering  into  society  without  any  existing 
establishment,  are  there  any  of  you,  who  would  give 
your  consent  to  such  an  organization  of  courts  as  we  now 
have  ?  No — I  can  answer  for  you,  you  would  not  ;  nei- 
ther did  the  people  of  England  ever  give  their  consent  to 
the  creation  of  their  courts  as  they  now  exist  ;  they  were 
all  the  usurpation  of  men,  to  whom  other  duties  v/ere 
assigned  ;  just  as  though  our  secretary  of  state,  who  has 
charge  of  the  public  seal  of  the  United  States  should  under- 
take to  administer  justice,  as  a  court  of  equity,  or  our  secre- 
tary of  the  treasury  should  make  himself  a  judge,  as  a  court, 
of  law  ;  or  our  president  should  take  upon  himself  to  erect 
himself  into  a  court  of  appeals,  by  the  name  of  president's 
bench,  or  our  senate  undertake  to  erect  themselves  into- 
another  court  of  appeals,  and  so  on  of  the  rest.  That  it  is 
usurpation,  and  that  they  had  to  use  JictioJis-,  and  fahhoods 
to  give  them  a  colour,  is  undeniable  ;  which  fact  being 
established,  the  point  that  it  was  an  usurpation,  not  only 
without  any  express  consent  of  the  people,  but  against,, 
and  destructive  of,  the  ancient  simple  trial  by  jury,  so  much 
boasted  of :  and  hence  the  whole  is  the  most  criminal 
species  of  innovation — a  change  without  consent. 

Still,  however,  something  may  be  said  about  our 
American  states  having  adopted  soleinnXy ^  and  deliberate- 
ly the  organization  of  the  courts  of  justice,  and  that  to 
alter  them  would  be  innovation^'  I  grant  that  it  is  so,  for 
so  long  as  this  organization  has  so  been  adopted  :  but  it 
is  not  therefore  of  consequence  just,  that  the  abuses  should 
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also  remain ;  or  that  when  duly  altered  by  the  people,  the  rew 
formation  of  the  administration  of  justice  should  be  deem 
ed  innovation  j  for  the  federal  constitution  itself,  in  this  view 
was  an  innovation  on  the  articles  of  confederation  ;  the 
new  constat  :tion  of  Pennsylvania,  which  superceded  that 
with  a  council  of  censors,  was  an  innovr.tion  ;  other  states 
which  have  altered  their  first  constitutions,  would  also  be 
deemed  innovators  :— but  even  supposing  the  worst  con- 
struction ;  suppose  it  an  innovaticn  in  the  broadest  terms  ; 
are  not  all  cur  present  happy  advantages  over  the  oppress- 
ed subjects  of  Europe,  the  effect  of  a  series  of  such  hmova" 
t'lon  ?  If  thty  be,  and  none  can  deny  it,  it  is  a  recommen- 
dation of  innovation^  and  the  system  of  administering  jus- 
tice being  the  only  one  unchanged,  is  alone  a  strong  pre- 
sumption, it  is  the  very  one  in  which  an  innovation  is 
wanting. 

in  order  to  investigate  this  point  a  little  closer,  let  us 
recur  to  the  da3^s,  and  to  the  men,  who  modeled  our  go- 
vernments, and  continued  our  courts  of  justice  upon  the 
old  system.  In  the  early  stages  of  our  revolution,  the 
mind  of  America  was  directed  to  resist  the  encroachment 
of  English  monarchical,  and  aristocratical  abuses  in  policy, 
and  government — to  repel  the  principles  of  arbitrary  tax- 
ation— to  reject  the  enslaving  policy  of  exclusive  establish- 
ments— and  to  obtain  a  reasonable  extension  of  commer- 
cial privileges,  which  the  monopolizing  policy  of  Great 
Britain  had  denied  us.  Scarce  a  thought  seemed  devoted 
to  the  judiciary  ;  the  state  of  our  population,  our  manners, 
and  above  ail,  of  our  commerce,  precluded  litigation  to 
any  considerable  extent  before  the  revolution  j  and  al- 
though in  the  several  bills  of  rights,  we  declared  justice 
should  be  had  by  every  citizen  "  speedily  and  without 
price,"  not  a  single  precautionary  step  was  taken  to  secure 
or  regulate  so  important  a  measure. 

Other  reasons  for  the  negligence  on  that  subject  are 
to  be  found  :  great  numbers  of  the  men  who  took  the  lead  in 
the  formation  of  the  constitutions  of  the  several  states, 
were  the  very  men^  whose  deep  interest  lay  in  a  continuation 
of  the  old  order  of  things  in  that  department  ;  though  not 
so  in  the  other  departments.  Let  any  man  turn  to  the  de- 
bates of  the  convention  of  this  state,  let  him  peruse  so  much 
of  the  debates  as  are  published,  and  he  will  comprehend 
much  more  than  he  may  have  been  before  aware  of.  The 
misfortune  actually  then  was  (^and  now  is  too  much  so)  that 
none  else  knew  enough  about  the  business,  much  less  ne- 
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necessity  of  a  remedy,  to  attempt  to  suggest  any  alteration 
of  the  then  received  system  ;  and  those  very  prudently 
were  content  to  bear  the  ills  they  knew,  rather  than  venture 
on  others  v»'hich  they  knew  not  o£  Even  a  Franklin  and 
a  Washington  had  never  studied  the  system  of  jurispru- 
dence as  lawyers  ;  they  knew  it  only  in  its  e/fects^  and  thought 
it  su.'iicient  to  keep  out  of  it— the  judiciary  power  being 
the  creature  of  the  law,  they  knew  it  was  ahVays  suscepti- 
ble of  correction  ;  that  the  provision  for  some  system  was 
enough  for  a  constitution,  and  that  the  detail  of  the  form 
and  mode  of  administering  justice  was  a  matter  peculiarly 
the  province  of  a  legislature  ;  so  much  had  the  art  of  jus- 
tice between  man  and  man  been  rendered  matter  of  mys^ 
tery,  that  none  but  lawyers  pretended  to  know  any  thing 
about  it.*  The  law  practice  was  in  the  same  state  in  so- 
ciety with  legerdemain  or  slight  of  hand.  Men  were 
willing  to  pay  the  conjurers  without  desiring  to  learn  the 
art  ;  and  they  laughed  at  the  juggle,  unless  the  juggler 
happened  to  give  them  a  rap  on  the  fingers  ;  but  the  joke  has 
been  carrir?d  so  far  that  it  is  no  longer  a  matter  of  mirth 
but  of  grief. 

Such  being  the  state  of  the  times  and  such  the  men, 
could  it  be  otherwise  expected,  than  as  it  now  stands,  that 
the  best  offices  and  the  most  profitable  professions  were 
secured.  Could  you,  reader,  expect  so  much  virtue 
and  self-denial,  as  that  they  would  undo  their  craft  ?  It  was 
not  to  be  expected  :  they  had  a  strong  feeling  to  govern 
them  ;  hence  it  is  that  wq  have  judges  during  Ufe^  with 
salaries  which  may  be  raised^  but  shall  not  be  loxvered! 
while  executives,  and  legislatures,  and  all  other  oflices  are 
held  for  limited  periods — are  moveable^  and  reducible  !  In- 
dependence in  office  is  the  same  as  a  limited  aristocracy. 
Independence  of  the  people  is  vl  monster  m  elective  govern- 
ment, and  calculated  to  have  a  corrupting  effect  on  all 
other  offices  ;  by  a  strange  perversion  of  reason  and  the 
principles  of  government,  a  judge  was  to  be  held  incorrup- 
tible ;  and  therefore  he  was  to  be  made  independent,  while 
every  other  officer  was  held  to  be  corruptible,  and  therefore 
he  must  be  removable  !  strange  infatuation,  or  rather  strange 
credulity  1  for  most  certainly  it  must  have  been  the  law- 
yers who  persuaded  the  public  to  believe  it  was  as  neces- 

*  I  recollect  an  anecdote  of  a  distinguished  member  of  a  convention, 
when  they  entered  on  the  judiciary,  who  had  taken  a  very  active  part  in 
every  other  measure  ;  who  said,  "  that  is  deep  nxiater,  gentlemen,  and  as  I 
cannot  swim,  I  shall  not  venture  in." 
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sary  to  have  judges  independent  of  them  and  of  their  own 
government,  "  to  guard  them  against  their  worst  enemies, 
themselves  ;"  they  argued  in  a  republic  upon  regal  doc- 
trines ;  and  held  that  as  the  judges  appointed  by  a  king 
in  the  criminal  courts  were  independent  of  the  crown,  by 
v/hom  they  are  created,  that  so  they  should  also  be  in 
the  courts  of  the  people. 

In  England  the  judges  were,  until  the  present  reign, 
mere  creatures  of  the  crown  :  created  by^  paid  by,  remov- 
able by,  and  reducible  by  the  mere  v/iil  of  their  king  ;  yet 
as  great  characters  as  the  judicial  annals  afford,  existed 
under  that  syslcm  ;  though  many  were  too  willing  tools 
to  the  government.  About  the  sera  of  the  revolution  of 
1688,  sometime  after  the  rule  of  the  noted  Jeffries,  an 
act  of  parliament  was  passed,  taking  away  the  power  of 
the  king  to  remove  them,  but  by  an  address  of  the  two 
houses  of  parliament,  and  prohibiting  the  alteration  of 
their  salaries  but  by  a  special  law  ;  still  however,  when  one 
king  died,  and  a  new  one  v^-as  crowned,  the  judges  died 
with  the  king,  unless  the  new  king  re-appointed  them.  In 
the  beginning  of  the  present  king's  reign,  that  uncertainty 
Vi^as  removed  also,  by  providing  that  the  demise  of  the 
king  should  not  vacate  the  judges'  olHces.  Their  standing, 
therefore,  now  is  precisely  like  every  other  species  of 
property,  unalterable  but  by  the  consent  of  the  legislature. 
in  England  where  the  rights  of  the  king  are  the  deprivations 
of  the  people,  to  have  accomplished  even  such  a  change, 
was  apparently  gaining  a  great  point  ;  but  what  is  there 
termed  the  independeiice  of  the  judges,  is  no  more  in  fact 
than  the  creation  of  an  office  for  life,  meanwhile  leaving  to 
the  Crown  the  means  of  influence,  by  the  removal  of  a 
judge  to  the  house  of  Peers.  The  federal  government 
of  the  United  States,  a  fev/  years  ago  made  the  same  use 
of  the  office  of  ambassador,  that  the  British  make  of 
the  peerage.  By  some  strange  inattention  in  the  United 
States,  it  has  been  considered  that  making  the  judges  al- 
together independent  was  a  useful  improvement  !  But 
events  are  no^v  passing  before  us,  which  demonstrate  the 
absurdity  as  well  as  the  danger  of  such  ideas,  in  a  respon- 
sible government. 

This  absolute  independence  in  office,  is  so  opposite  to 
and  inconsistent  with  every  principle  of  the  human  mind  ; 
so  contrary  to  our  observations  on  man  in  every  condition, 
so  contradictor}'  of  every  other  feature  of  the  constituti- 
ons of  the  United  States,  that  I  think  it  impossible  to  ac- 
count for  it,  otherwise  than  by  the  artful  management  of 
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the  gentlemen  of  the  law  to  secure  themselves  seats  of 
power  and  wealth  for  declining  years,  undisturbed  by  the 
tempests  of  liberty ;  here  then  is  the  claim  to  a  legitimate 
adoption  of  the  present  system  of  jurisprudence,  founded 
in  a  partial  interest  at  its  very  source.  The  very  men 
who  planned  it,  planned  their  own  aggrandizemeiU  in  it  at 
the  expense  of  all  the  rest  of  the  society ;  and  as  it  is  a 
correct  rule  of  law,  that  corruption  vitiates  every  act, 
such  manifest  self  interest  as  governed  the  framers  of  the 
Judiciary  of  the  United  States,  to  say  the  least,  gives 
them  no  better  title  than  the  speculators  in  the  Yazoo 
Territory  obtained  by  the  corruption  of  a  majority  of  the 
legislature  of  Georgia. 

Far  be  it  from  me  to  sa}',  the  holders  have,  or  can 
have  any  title  to  their  offices,  other  than  as  dependent  or 
a  continued  consent  of  the  will  of  the  people,  by  the  con- 
stituted authorities.  I'he  people  most  unqutstionably 
having  the  same  right  to  make  or  alUr  their  constitution 
and  their  laws  now,  which  they  had  ten,  twenty,  or  thirty 
years  ago,  and  to  add  to  or  diminish  officers  or  depart- 
ments of  the  governments,  v/ith  more  or  less  responsibi- 
lity to  the  people.  Nor  can  it  be  expe6led  but  constituti- 
ons will  require  amendments  as  well  as  laws. 

It  is  not  however  my  wish  to  be  understood,  as  saying 
all  courts  should  be  abolished :  no  such  thing  is  in  my 
contemplation  ;  but  it  is  my  wish  that  their  power  should 
be  in  due  time  modified,  and  corrected  where  injurious  to  the 
ease  or  peace  of  the  people.  Such  as  the  case  of  a  Superior 
Court  in  every  State,  having  a  right  (in  imitation  of  the 
King's  bench  in  England)  to  call  by  certiorari^  every 
cause  depending  in  an  inferior  tribunal  before  it,  and  there- 
by stopping  the  proceedings  in  such  cheap,  speedy, 
peaceable  or  domestic  tribunal,  and  carrying  it  into  a  dear 
tedious,  dilatory  and  distant  tribunal,  at  the  mere  in- 
stance of  a  knavish  or  ill  natured  suitor,  or  a  more  artful 
and  avaricious  attorney  :  Or  a  recent  attempt  by  man- 
damus to  command  even  the  executive. 

If  our  adoption  of  the  common  law  (more  properly  the 
court  law)  of  England,  has  so  established  this  indelible 
character  of  a  superior  [or  King's  bench]  court;  that  we, 
cannot  he  otherwise  released  from  its  oppression  but  by 
amending  the  constitution,  and  so  far  the  constitution 
ought  to  be  amended,  notwithstanding  we  are  satisfied 
that  the  existence  of  the  power  in  such  court  is  clearly  de- 
rived from  innovation.  But  with  respect  to  the  existence 
of  the  courts,  they  ought  to  stand  as  "  undisturbed  mo- 
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numents"  of  usurped  innovation,  on  the  ancient  trial  by 
jury,  Tho'  nothing  is  more  certain,  than  the  desertion  of 
the  courts  thro'  the  cessation  of  litigation,  if  justice  can  be 
had  by  reference  unremovable. 

Still  however  I  deny  iimovation  is  a  proper  term  to  a 
change  by  consent  of  a  nation  or  a  state.  The  correct 
meaning  of  the  term  innovation  is  best  explained  by  the 
courts  undertaking  without  statute  to  alter  the  common  iazv. 
Well  may  such  a  ''  surreptitious"  change  be  contended 
against.  But  surely  no  court  or  peopW  ever  yet  denied 
the  right  to  alter  its  laws  hij  Statute  ;  therefore  any  alterati- 
ons made  by  law  [which  is  the  consent  of  the  nation]  can- 
not be  called  Innovation, 


CHAPTER  V. 

Of  the  ejects  on  Society, 


1  O  say  positively  v/hat  those  would  be,  is  more 
than  is  required.  The  utmost  that  ought  to  be  said  is, 
what  would  be  in  all  probability  the  eft'ect  of  such  a  salu- 
tary reformation. 

It  is  fair,  however,  to  calculate  thus  :  as  just  punish- 
ment never  invites  crimes,  and  certain  and  speedy  punish- 
ment prevents  crimes  ;  so  will  certain,  and  speedy  justice 
prevent  injustice.  As  dilatory,  and  uncertain  justice  in- 
vites injustice,  and  injustice  produces  want  of  confidence, 
and  ill  blood  betv/een  man  and  man,  and  depraved  mo- 
rals generally  in  society,  so  will  certain,  and  speedy  jus- 
tice amend  the  morals,  and  national  character  of  any  peo- 
ple. If  ihen  these  deductions  are  correct,  may  we  not 
consider  such  a  change  of  the  utmost  importance,  as  well 
in  a  national  as  a  social  and  individual  light  ? 

Taking  then  for  granted,  that  v^^e  shall  have  certain, 
and  speedy  justice,  how  many,  and  how  great  will  be 
the  advantages.  Here  reader,  if  you  feel  the  conscious- 
ness of  honesty,  examine  your  own  heart,  and  reflect  on 
the  immense  advantages  which  must  necessarily  follow 
certain,  and  speedy  justice  !  Will  any  man  be  dishonest 
to  day,  vvho  knovvs  he  will  in  a  few  days  have  his  dishones- 
ty exposed  and  punished  ?  Will  any  man  have  his  integri- 
ty tempted,  as  now,  by  the  knowlege  that  he  is  secure  of 
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many  years  delay,  uncertalntv  of  event,  and  of  hiring  an 
able  mouth  piece  to  defend  his  iniquity  I  No — at  such  a 
change,  fraud,  and  injustice  would  hang  down  their  heads. 
He  who  has  done  a  wrong,  will,  like  an  honest  man  try  to 
right  it  himself — they  who  have  a  real  dispute,  will  try  to 
settle  it  by  themselves,  or  with  the  assistance  of  their 
neighbors.  The  heat,  and  ill  blood  occasioned  by  law- 
suits will  be  banished  from  society  ;  peace,  and  good  will 
will  abound  ;  and  as  most  crimes  are  the  offspring  of  fraud, 
and  injustice,  or  the  impunity  which  they  obtain  from  abuse 
of  power  ;  when  the  evil  is  corrected  at  the  root,  the  fruit 
will  be  wholesome. 

To  be  able  to  comprehend  the  extent  of  this  effect 
still  clearer,  suffer  me  to  suppose  three  islands  in  one  neigh- 
borhood :  one  having  no  laws  or  means  of  compelling 
justice  to  be  done.  One  where  seven  or  ten  years  might 
be  demanded  by  the  vvTong  doer,  on  condition  of  paying 
certain  men  a  considerable  proportion  of  the  sum,  and 
thereby  compel  his  pursuer  to  pay  as  much,  and  more,  and 
render  the  clearest  case  as  uncertain  as  the  cast  of  a  die. 
And  the  third  affording  instant  justice  by  referring  every 
dispute  which  arises  to  three  or  five  of  the  most  respecta- 
ble men,  within  reach,  for  talents,  integrity,  and  honor.  I 
say,  reader,  just  reflect  seriously  on  such  a  case,  and  then 
answer  these  questions  :  In  which  would  you  prefer  to 
live  ?  In  which  would  you  prefer  to  bring  up  your  chil- 
dren ?  In  which  would  the  virtues,  and  which  the  vices 
abound  ?  If  you  had  property  to  send  to  market,  to  which 
would  you  send  it  ?  Would  you  venture  to  deliver  a  cargo 
to  a  man  v/here  there  was  no  justice,  and  who  mighc 
the  instant  he  got  hold,  refuse  to  pay,  and  he  on  his  part 
would  not  dare  to  pay  you  first,  for  fear  you  would  do  the 
same  by  him,  and  refuse  to  deliver  ?  In  such  a  state,  man 
could  not  long  exist  virtuous  ;  none  dare  trust  another,  and 
he  who  should  be  known  to  be  honest  would  not  even  be 
trusted,  lest  like  all  others  he  should  follow  the  general 
temptation.  They  would  degenerate  down  to  a  sink  of 
corruption,  misery,  and  poverty,  each  living  on  his  own 
procurings  alone. 

In  the  second,  v/here  justice  could  sometimes  be  had, 
but  not  under  a  number  of  years,  and  heavy  expenses, 
things  would  not  be  so  bad,  for  although  the  temptation 
to  dishonesty,  or  holding  for  a  number  of  years  would  be 
great  enough  to  vitiate  the  moral  principles  of  many  weak, 
and  ioconsiderate  minds ;  yet  the  more  considerate,  would 
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seethe  injury  of  reputation,  the  trouble,  anxiety,  and  loss 
of  time,  and  the  large  tax  to  be  paid  to  those  men  who 
kept  off  the  hand  of  justice,  which  would  in  the  end  con- 
sume nearly  all  ;  and  that  in  reality,  honesty  was  the 
surest,  and  best  policy.  The  seller,  of  course,  might  trust 
his  property  out  of  his  hand,  though  not  v^itbcut  danger  ; 
for  although  he  supposed  the  man  honest,  he  could  not 
be  sure  he  was  honest ;  he  would,  therefore,  suspiciously, 
and  doubtfully  let  go,  and  eagerly  catch  at  his  return  j  glad 
to  see  he  was  not  forced  to  apply  to  justice,  well  knowing 
it  was  scarcely  worth  applying  for,  it  would  be  so  long 
a  coming,  it  must  be  so  dearly  purchased,  and  with  so 
much  lost  time,  anxiety,  expense,  and  uncertaiftty  of  re- 
sult, that  the  question  would  be  whether  it  were  better  to 
submit  to  the  first  loss,  than  increase  it  double  by  appli- 
cation to  lav/,  and  with  the  risk,  and  uncertainty  of  success. 
This  case  would  be  about  half  way  between  the  evil  of 
the  first  island — and. 

The  third,  where  no  disputes  lasted  longer  than  suf- 
ficent  time  to  complain  to  some  authority,  to  call  the  com- 
plained of,  to  examine  the  case,  if  disagreed  upon  to  refer 
it  to  plain  just  men,  who  would  hear  the  parties,  and  evi- 
dence, and  report  the  facts.  In  this  state  of  society,  no 
man  would  think  of  doing  a  wrong,  when  a  week,  or  a 
month  would  force  him  to  do  right,  and  expose  his  wrong 
doing.  Shame,  and  disgrace  would  follow  every  wilful 
wrong ;  and  a  peaceable,  cheap,  and  speedy  settlement, 
every  real  disagreement.  Disputes  must  in  such  a  state 
be  very  rare,  when  two  willing  minds  could  not,  and 
would  not  settle  them  themselves.  Probity  v»'ould  then 
be  not  only  the  interest  but  the  necessary  course  of  every 
man.  Every  one  would  deal  with  confidence.  Credit 
would  be  as  nearly  equal  to  cash,  as  a  note  in  bank  is  to 
bank  notes.  Delay  of  payment  would  be  attended  with 
little  other  loss  than  interest ;  as  every  prudent  man  could 
get  credit,  or  cash  on  loan.  yo\ing  men  v/ould  thrive, 
and  old  men  live  in  peace.  Virtue  would  abound,  and 
a  crime  seldom  be  heard  of.  The  industrious,  and  vir- 
tuous of  other  communities  would  flock  to  this,  and  none 
but  the  lazy,  and  vicious  would  quit  it  ;  and  such  being 
the  case,  how  immense  the  advantage. 

Here,  however,  some  may  say,  this  is  not  the  case 
in  Europe  ;  that  in  England,  where  dilatory,  and  expensive 
justice  reigns,  industry,  virtue,  and  confidence  are  as  high 
as  in  other  nations,  where  justice  is  speedy  if  not  cheap. 
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But  such  assertions  are  not  founded  in  fact  ;  the  prisons, 
and  the  multitude  of  lawyers   in  England  disprove  the 
assumption.  Law  is  there  a  lottery,  and  confidence  between 
man  and  man,  is  in  no  country  less  perceptible.     To  pre- 
i  vent  this  imposition,  I  stop  my  shew  of  effects,  to  set  such 
'  of  my  readers,  as  may  require  it  right,  or  put  them  on  their 
1  guard  against  it  in  another  light.  Europe  affords  no  evidence 
I  of  a  fair  trial,  nor  of  exact,  speedy,  and  cheap  justice.   Such 
I  countries  as  have  speedy  decisions  have  responsible  judges, 
who  are  to  determine  in  all  cases,  but  v;ho  are  not  to  be  pur- 
chased by  bribes  like  lord  Bacon.     Great  Britain  alone  em- 
ploys triers  that  are  not  permanent  (as  jurors)  but  there  it 
is   neither   exact^   speedy,  cheap,  nor   safe.     The   relative 
virtue  of  these  nations  depends  on  other  causes  more  than 
their  administration  of  justice.     Religion,  and  liberty   are 
!  the  most  active  agents  in  promoting  the  virtue,  and  industry 
of  any  people.    In  despotic  governments  industry  is  not  re- 
warded. The  revolution  secured  England  more  liberty,  and 
the  reformation  less  encouragement  to  ignorance  ;  its  indus- 
try sprung  from  accidental  causes  ;  from  the  persecutions  on 
the  score  of  religion,  on  the  Em'opean  continent ;  and  from 
the  commercial  spirit  incidental  to  its  situation.  These,  and 
other  reasons  dependent  on  education,  and  manners,    sof. 
I  tened  the  evil  effects  of  a  bad  administration  of  justice  :  but 
!  surely  so  far  as  the  administration  of  justice  can  influence 
I  the  morals  of  men,  the  effects  v-^ould  be  as  described.     The 
I  wonder,  therefore  is,  not,  that  men  are  so  bad  in  England, 
i  and  America,  but  that  they  are  not  worse. 
j  Another  objection  v/hich  will  be  started  by  the  oppo- 

I  sers  of  a  reform  of  justice,  is  "  if  you  remove  the  necessity 
of  lawyers  in  the  details  of  the  administration  of  justice, 
you  will  injure  the  respectability  of  your  national  character 
for  talents,  for  orators,  for  legislators,  ambassadors,  and 
statesraen,^^  At  first  view,  I  confess,  this  may  seem  to  be 
a  plausible  objection.  Our  lawyers  being  our  national 
aristocracy,  or  as  they  call  themselves  "  our  leading  cha- 
racters ;"  that  removing  the  necessity  for  "  keeping  up  the 
breed'*''  will  remove  the  use  of  them,  as  none  will  be  likely 
to  become  such  close,  acute ^  critkal  logicians,  and  orators, 
nor  under  a  necessity  of  acquiring  the  kind  of  knowledge 
requisite  ! 

But,  will  not  men  still  be  learned  in  general  science  ? 
Will  not  the  business  remaining  have  its  professors,  as  well 
as  law  has  had  its  professors  ?  surely  legislation,  and  the 
business  of  state  is  sufficiently  interesting  to  induce  men 
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to  qualify  themselves  for  such  honorable,  if  not  profitable 
stations  ;  and  that  of  ambassadors  is  so  easy  that  no  nation; 
can  suiTer  any  loss  for  want  of  such.     Doctor  Franklin  was 
at  the  courts  both  of  England  and  France,   as  minister  of 
America,  and  though  no  lawyer  or  orator,  but  a  plain  print* 
er,  came  home  with  as  much  honor,  and  resided  there  with 
as  much  respect  as  any  that  has  succeeded  him.     General 
Washington  was  no  lawyer,  and  he  presided  in  the  nation- 
al convention,  and  administered  the  government  as  Presi. 
dent  of  the  United  States,  and  with  universal  applause.— « 
The  great  Chatham,  his  son,  Mr.  Pitt,  the  supereminent 
Mr.  Fox,  Mr.  Sheridan,  and  many  of  the  greatest  states- 
men, legislators,  and  orators  of  England  are  no  lawyers 
nay,  it  is  observed  by  a  judicious  writer,   that  a  practical 
lawyer  seldom  makes  a  great  statesman  ;  certain  it  is,  thai; 
none  of  the  ministers   of  England  or  France,  who  wen 
distinguished  for  sound  policy,   were  ever  practical  law- 
yers ;  nor  is  it  improbable  that  the  indiscriminate  defence 
of  right,  and  w^ong,  with  the  study  of  the  quibbling  rules^ 
and  sophistical  harangues  to  impose  on  jurors,  and  clients, 
must  contract  the  mind  w^ithin  bounds  too  narrow  for  the 
expanded  sphere  of  free  government  ;  and  the  evidenc( 
that  we  have  proves,  that  no  country  suffers  for  want  o: 
able  statesmen,  who   are  not  lawyers  ;  not  but  that  the 
principal  statesmen  of  other  ntitions  as  well  as  this,  read, 
at  least  a  course  of  lectures  on  law,  and  learn  so  much  o; 
the  subject  as  to  know  its  general  application.  Thismuchj 
indeed,  every  man  of  letters  ought,  and  can  do,  with  the 
same  ease  as  he  can  read  ancient  or  modern  history,  anc 
a  perusal  of  reporters  of  adjudged  cases,   such  as  BuUer, 
Espinasse,  wdth  the  acts  of  his  own  state,  every  farmer, 
merchant,  physician,  clergyman,  or  gentleman  may  coUec 
as  much,  and  more  law  knowlege  than  is  necessary  for  anj 
ambassador,  legislator,  or  statesman.     Forty  or  fifty  dol 
lars  worth  of  books,  and  a  few  months'  studious  reading 
would  enable   a  man   of  good  sense  to  know   more   lav 
than   Franklin,    Washington,    Pitt,   Fox,  the   Bernstoffs 
Dew^it,    Richlieu,     Mazarine,     Alberoni,     Frederick    o 
Prussia,  or  Talleyrand.     The  fact  is,  the  human  mind 
capable  of  any  acquisition  to  which  it  will  apply  itself :  Bu 
whatever  is  a  professional  calling,  becomes  a  kind  of  ex 
elusive  right  to  its  professors,  and  as  such  is  not  meddled 
with  by  any  others.     So  long,  therefore,  as  justice    cannot 
be  demanded  only  by  professional  lawyers,  so  long  will  the 
knowlege  of  it  be  the  exclusive  property  of  the  profession, 
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and  none  will  think  it  worth  while  to  read  for  what  to  him 
appears  useless.  If  on  the  contrary  it  was  not  necessary  to 
employ  these  professors  to  ask  for  justice,  law  would  soon 
become  a  part  of  acadiimic  study,  and  no  youth  would  leave 
college  without  reading  Blackstone,  and  Wilson  ;  they 
would  bring  home  their  books  of  law,  with  their  books  of  his- 
tory, geography,  and  ancient  languages.  By  this  means,  and 
the  practice  every  man  would  find  in  his  private  business, 
in  helping  his  neighborhood  to  settle,  and  adjust  disputes, 
&c.  society  would  be  prodigiously  advanced  in  know- 
lege,  and  respectability  of  talents  for  legislators,  and  states- 
men. 

The  present  state  of  society  respecting  lav/,  is  pre- 
cisely the  same  as  it  was  prior  to  the  reformation  respect- 
ing religion  ;  none  could  ask  mercy  of  God  but  through  an 
attorney  or  priest.  The  business  of  rt/i^/oTi  like /aiy  was 
a  mystery  ;  the  bible  was  unfit  to  be  read  but  by  the  clergy  ; 
it  was  therefore  kept  in  Latin,  and  persons  v/ere  burnt  in 
the  time  of  queen  Mary  (about  the  period  of  John  Rogers, 
minister  of  the  gospel)  for  having  the  bible  found  in  their 
houses*.  There  were  no  other  religious  books  printed  or 
read,  nor  many  that  could  read.  The  clergy  then,  like  the 
lariyers  noxu^  cried  out,  if  ignorant  laymen  were  suffered 
to  read,  and  expound  the  bible,  all  would  go  wrong,  every 
thing  would  be  thrown  into  disorder,  and  the  souls  of  the 
people  would  all  be  lost.  Every  ignorant  man  would  put 
his  orun  construction  on  the  bible  ;  different  sects  would 
rise  up,  and  no  certainty  in  religion  would  longer  remain  ; 
that  the  church  would  be  brought  into  contempt :  its  priest- 
hood, like  the  lawyers  now,  the  ornaments  of  the  nation, 
for  wisdom,  learning,  and  oratory,  would  fall,  and  Satan 
would  ride  triumphant  through  the  land. 

Such  was  the  language  of  the  priesthood  at  the  refor- 
mation ;  but  what  was  the  result  ?  directly  the  reverse. 
By  printing  the  bible  in  English^  and  giving  free  scope  to 
investigation,  and  discussion,  knowlege  was  diffused,  learn- 
ing revived,  liberty  awakened,  and  the  condition  of  man 
was  immensely  bettered  ;  to  read  the  bible  became  a  duty, 

*  The  reformation  took  place  under  Henry  VIII.  and  the  bible  was 
translated  into  English.  Henry  was  succeeded  by  his  son,  Edward  VI. 
and  to  him  succeeded  Mary,  eldest  daughter  of  Henry.  She  restored  the 
priesthood,  and  persecuted  the  reformers  ;  burning  as  heretics,  such  as 
would  not  recant  from  their  innovations,  and  consult  heaven  by  attorney^ 
In  the  life  of  Doctor  Franklin,  he  relates  the  manner  in  which  his  fore^ 
fathers,  who  were  innovators  also,  concealed  the  bible,  by  confining  the 
back  or  cover  to  the  under  side  of  the  Ud  of  tlie  close-stool,  by  raisiag 
which  they  could  read  a  little  in  secret. 
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to  do  that  duty,  learning  became  necessary,  and  thereby 
general.  So  far  {toiti  injuring,  by  division,  it  is  now 
clearly  seen  that  a  vr.riety  of  sects  (like  parties  in  govern- 
ment) are  the  best  vratch  on  the  morals  and  righteousness 
of  each  other.  So  far  from  ignorance  being  the  conse- 
quence of  letting  men  act  fir  themsekes^  \fQ  now  see,  that 
informed  laymen  arc  better  acquainted  with  polemical  di- 
vinity, than  the  clergy  of  that  day  were ;  and  although  some 
sects,  or  rather  churches  of  England,  and  Scotland,  employ 
a  learned  clergy,  yet  the  baptists,  quakers,  and  methodists, 
whose  morality,  devotion,  and  understanding  are  equal  to 
any  sect,  are  exhorted,  and  admonished  by  men  of  common 
educations,  many  of  whom  never  saw  the  inside  of  a  college. 

Just  similar  to  the  refirmation  in  religion,  will  be  the 
refirmation  in  Icav  ;  all  v/ill  go  well;  in  place  of  want  of 
information  on  the  rights  of  property  and  law,  knowledge 
will  be  diffused  :  Men  of  plain  education,  with  industry, 
will  be  better  acquainted  with  the  true  principles  of  law, 
and  its  general  history,  than  many  professional  mea  now 
are.  Difference  of  opinion  will  beget  vigilance,  industry 
of  research,  and  purity  of  action.  Instead  of  few  legisla- 
tors and  statesmen,  all  men  of  strong  minds  and  good  ta- 
lents, with  time  to  read  and  reflect,  will  be  com.petent,  and 
many  will  exceed  lav/yers  at  present ;  especially  in  one 
particular,  that  of  upright,  honest,  and  honorable  legisla- 
tion ;  simplicity  and  perspicuity  will  take  place  of  quibble, 
trick,  and  imposition  in  our  laws  and  law  suits.  I  call  on 
the  candid  reader  to  b.alt  here  and  look  back  over  our  legis- 
latures, and  point  out  one  instance  of  any  motion,  scheme  or 
story,  to  impose  on  the  people  from  either  side,  which 
did  not  originate  zuit/i  a  lawyer.  Neither  can  any  better 
be  expected  :  'i  o  e:^ipect  men  whose  fortune,  fame  and  ex- 
altation, depend  on  imposition  and  sophistry,  can  shake 
off  such  contracted  habits,  when  they  go  into  legislation,  is 
to  expect  too  much  from  human  v/eakness.  Whereas,  an 
honest  man  who  never  learnt  to  impose  upon  others,  whose 
interest  does  not  invite  him  to  imposture  and  fiction,  ne- 
ver thinks  of  making  the  attempt:  v/hat  he  contends  for 
is  from  the  honest  principle  of  believing  it  right ;  and  when 
he  discovers  it  wrong,  he  readily  and  cheerfully  abandons 
it.  While  he  who  knev/  before  hand  that  it  was  wrong, 
but  hopes  to  deceive  into  the  belief  that  it  is  right,  is  sel- 
dom converted,  though  often  convinced. 

Before  I  quit  this  subject,  I  must  say  something  more 
directly  on   the  ability  of  every  man  of  common  capacity 
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and  common  education,  to  know  sufficient  of  law,  by  read- 
ing for  a  short  time  either  at  home  or  at  college. 

Blackstone  in  his  introductory  lecture  cites  the  words 
of  Sir  John  Fortescue,  preceptor  to    Henry  VI.   saying, 
"  It  is  not  necessary  for  a  gentleman  as  such,  to  examine 
with  close  application  the  critical  niceties  of  the  law.     It 
will  be  sufficient,  and  he  may  well  enough  be  denominated 
a  lazvi/er,  if  under  the  instruction  of  a  master  he  traces  up 
the  principles  of  the  law  to  their  original  elements.  There- 
fore, in  a  very  short  period,  and  with  very  little  labor,  he 
may  be  sufficiently  informed  in  the  laws  of  his  country,  if 
he  will  but  apply  his  mind  in  good  earnest  to  receive  and 
apprehend  them.     For  though  such  knowledge  as  is  ne- 
cessary for  a  judge,  is  hardly  to  be  acquired  by  the  lucu- 
brations of  twenty  years,  yet  with  a  genius   of  tolerable 
perspicacity,    that  knowledge   which  is  lit  for  a  person  of 
birth  or  condition,  may  be  learned  in  a  single  year,  with* 
out  neglecting  his  other  improvements"  or  employments. 
Such   was  the  o])'mion  of  Fortescue,  at  a  period  when  the 
elements  of  law  lay  extremely  scattered  and    confused  ; 
when  no  general  elementary  book  on  the  subject  existed. 
But  since  which,  Blackstone  himself,  has  in  four  volumes 
octavo,  of  about  500  pages  each  (and  which  a  good  reader 
may  read  carefully  in  4  weeks,  or  in  four  months  without 
neglecting  other  business)  so  arranged  these  confused  ele- 
ments, and  so  collected  these  scattered  principles,  that  it  is 
easier  now  to  gain  the  theoretic  law  knowledge  necessary 
for  a  judge,  than  that  necessary  for  a  gentleman  then. 

Since    Blackstone  published    his  work  in  England, 
judge  Wilson  has  advanced  in  the  work  with   an  applicati- 
on to  our  own  country,  and  judge  Tucker's  valuable  edi- 
tion is   an  invaluable  publication  were   it  only  for  his  judi- 
cious notes.     So  much  then  for  the  history^  principles  and 
elements  of  law.     With  respect  to  its  practice,  that,   like- 
wise,  has   been  prodigiously    simplified    and    abridged, 
Mr.    Bulier,  and  after  him  Mr.    Espinasse,  have  com- 
piled a  digest  in  one  quarto  volume   of  about  800  pages, 
with  an  ample  index,  wherein  may  easily  be  found  almost 
every  point  and  question  which  can  arise  in  a  civil  cause. 
So  much   is  this  the  case,  and  so  highly  is  this  work  ap- 
proved, that  the  judges  carry  this  volume  on  the  circuit  as 
a  merchant  does  his  vade  tnecum,  or  ready  reckoner.     Be- 
sides these,  in  a  late  edition  of  Jacob's  Law  Dictionary, 
corrected  to  a  late  date,  may  be  found  every  word  or  term 
peculiar  to  the  law,  with  a  definition,  and  the  law  itself, 
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both  the  common  law  and  as  it  is  altered  by  statute,  both 
in  principle  and  practice,  under  each  particular  head  ;  as 
for  instance)  pleadings,  writs,  rules,  debt,  case,  ejectment, 
covenant,  contract,  assumpsit,  or  assumption,  and  the 
like.  With  these  books  alone,  an  attentive  reader  will  in 
a  short  time  be  able  to  unfold  the  whole  history  and  prin- 
ciples of  the  law,  and  find  both  the  common  and  statute 
iaw  as  adjudged,  upon  every  question  which  his  Vv^hole  life 
can  render  necessary,  either  as  connected  with  his  own 
business,  or  as  a  referee  between  others,  or  as  legislator, 
or  statesman.  It  is  not  meant  to  be  said,  that  more  read- 
ing is  useless,  but  I  do  say,  he  who  understands  these  well, 
is  a  better  lawyer  than  such  as  neglecting  these,  attempt 
to  rely  on  their  own  research  into  the  volumes  of  reports 
and  statutes  with  which  every  lawyer's  shelves  are  filled  ; 
many  of  which,  by  the  bye,  are  not  opened  in  7  years. 
These  compilers  were  men  of  distinguished  ability;  they 
devoted  their  time  to  such  researches,  and  their  profit  and 
fame  depended  upon  their  correctness  ;  to  deny  them  for 
sufficient  guides  may  be  good  policy  in  a  lawyer,  and  give 
a  majesterial  air  of  importance  to  the  learned  objector  ;  but 
notwithstanding  all  they  can  say  against  them,  they  no 
more  turn  them  out  of  their  office,  than  a  physician  does 
the  Dispensatory  from  the  shelves  of  his  library.  In 
short,  a  doctor  might  do  without  his  Dispensatory,  be- 
cause practice  may  have  discovered  better  remedies,  bui 
a  lawyer  could  not  keep  shop  without  liis  Blackstone,  S;c. 

Thus  then  I  do  conterni,  that  by  a  reform,  a  prodigi- 
ous advantage  would  arise  to  society  in  a  short  time  ;  law 
knowledge  would  be  diffused  so  generally,  that  quite  a  suf- 
ficient quantity  for  all  the  purposes  of  administering  jus- 
tice, of  legislation,  and  of  government,  would  be  found 
with  every  man  of  liberal  education  ;  with  every  man  of 
science  J  and  even  with  every  politician.  Nay,  I  assert, 
that  no  man  ought  to  pretend  to  a  seat  in  govc^rnment, 
without  such  law  reading  as  described,  and  if  once  fashi- 
onable, every  rn  an  vrho  has  that  much  ambition  (and  they 
are  well  known  to  be  plenty)  v/ould  betake  himself  as  a 
first  step  to  the  reading  of  Blackstone  and  Wilson,  wherein 
he  would  find  the  nature,  rise,  and  progress  of  legislaion, 
historically  detailed;  this  enlargement  of  mind  would  soon 
lead  to  more  reading,  and  a  more  minute  knowledge  as 
well  as  more  general,  wo\ild  follow  as  matter  of  course. 

No  doubt,  gentlemen  of  the  profession  will  laugh  at 
such  an  idea,  and  would,  if  possible,  laugh  down  this  read- 
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ing,  as  they  have  done  heretofore  ;  for   I   do  verily  b  ? 
lieve,  that  nothing  could  ever  have  kepi  men   so  long  from 
reading  law,  but  the  ridicule    which  such  gentlemen  em- 
ploy against  such  as  pretend  to  any   domestic   law  know- 
ledge ;  and  unfortunately  as  they  have  so  generally  given 
the  tone  to  every  thing  else,  so  in  this,    they  have  learned 
many  of  the  silly  people  to  laugh  at  every  man  who  attempts 
to  learn  or  know  law,  unless  it  is  got  at  the  bar,  and  have 
thus  as  effectually  kept  the  laxu  books  out  of  the  h.-rnds  of 
the  no-lawyers^  as  the  clergy  formerly  kept  the  bible  out  of 
the  hands  of  the  iayynen. 

There  is  a  sti-ange  propensity  in  man,   to  believe  in 
mystery  and  supernatural  things  ;  this  propensity  has  favor- 
ed both  the  clergy  and  the  lawyers  ;  a  common  man  goes 
to  a  lawyer  as  a  supernatural  being,  possessing  as  by  inspi- 
ration, all  knowledge  of  matters  of  lav/,  and  v/ho  needs  but 
to  look  inward  into   himself,  to  be  able  to  unfold  any  thing 
desired,  present  and  to  come  ;  nay,  so  strong  is   this  opin- 
ion, that  should  he  honestly  confess  his  igaorance,  they  be- 
lieve it  is  not  the  truth,  but  a  trick  to  get  money  or  some- 
thing else.     The  ignorant  have  nearly  the  same   idea  of  a 
lawyer  as  of  a  conjurer.     Just  so  was  it  formerly  with  the 
clerg}^  ;  the  ignorant  people  who  had  no  conception  of  the 
manner  in  which  knowledge  is  gained  from  books,  believed 
the  clergy  held  immediate  communion  v/ith  the  Deity,  an- 
gels, devils  and  ghosts,  and  had  a  power  complete  over  the 
bad  spirits  and  an  interest  sufncient  with  the  good,  to  gain 
any  point  they  pleased  ;  and  that  when  they  failed,   it  v/ao 
because  of  some  fault  in  themselves,  and  not  the  fault  of  the 
agents  employed.     Such,  I  say,  was  the  idea  of  the  igno- 
rant about  the  powers  of  the  clergy  ;  but  after  men  came  to 
read  the  bible  and  other  writings,  and  to  find  themselves  in 
possession  of  the  same  matters,  and  the  same   testimony 
which  the  clergy  themselves  had  ;    the  mist  dissolved  and 
shewed  them  and  the  priesthood  to  be  men  of  not  only  like 
passions,  but  like  powers  also  over  these  supposed  invisible 
agents.     No  longer  then  would  men  consent  to  purchase 
that  of  them,  which  they  could  obtain  gratis  of  God  ;  and 
although  they  were  willing  td  employ  them  as  preachers  of 
righteousness  and  morals,  they  found  salvation  must  be 
purchased  not  by  money,  but  by  repentance  and  the  prac- 
tice of  virtue. 

Just  so  it  would  be  with  men  were  they  to  read  the 
law.  This  fancied  jnagic  or  inspiration  would  dissolve 
like  a  moining  fog  ;  they  would  see  that  the  purpose  of  all 
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law  is  moral  justice,  and  that  instead  of  purchasing  protec- 
tion from  lawyers^  they  would  rely  on  righteous  actions 
and  a  good  cause,  ready  and  willing  to  be  judged  by  honest 
neighbours.  We  should  no  longer  behold  men  running 
many  miles  through  storms  and  cold  to  a  lawyer  for  ad- 
vice, nor  waiting  hours  with  hats  under  their  arms  at  the 
door  or  in  the  office,  for  the  favor  of  a  word ;  we  should 
not  see  men  snapped  and  snarled  at  as  dogs,  or  sent  home 
without  their  business  or  even  a  hearing,  with  as  little  cere- 
mony as  a  gentleman  turns  away  a  tradesman,  who  calls 
for  "  that  trifle  you  owe  me  sir,"  when  he  has  company, 
or  wants  money,  or  is  going  abroad.  We  should  not  see 
lawyers  demanding  five  per  cent,  for  delivering  a  creditor 
his  money  which  he  has  paid  him.  for  recovering,  and  which 
he  had  long  detained  and  employed  to  his  private  uses. 
Nor  should  we,  if  the  client  dies,  see  the  lawyer  trumping 
up  an  account  against  the  deceased,  to  swallow  it,  or  deny- 
ing the  receipt  of  money  until  proved.  But  we  should  see 
men  assuining  their  native  dignity,  demanding  justice  for 
themselves,  and  receiving  their  money  as  soon  as  got  by 
the  officers.  We  should  then  see  that  equality  which  our 
constitutions  contemplate,  where  every  man  has  the  right  to 
ask  justice  for  himself,  and  the  right  to  receive  it  "  speedi- 
ly and  without  price." 

Here  reader  I  call  you  again  to  pause  and  look  hack  1 
And  should  you  ask,  "  is  it  true  that  the  reformation  of 
law  suits  would  produce  these  blessings  ?"  I  answer,  that 
the  reformation  of  law-suits  is  much  more  likely  to  produce 
these  benefits,  than  the  reformation  produced  by  Luther  in 
religion  :  and  yet  the  benefits  of  that  reformation  are  so 
great,  that  I  appeal  to  you  to  calculate  the  immense  differ- 
ence between  your  knowledge  of  the  bible  and  divine  things 
noYv^,  compared  with  those  of  the  day  when  none  but  priests 
read  it,  and  sold  out  salvation  for  money.  In  like  manner, 
lawyers  keep  a  cause  in  court  until  they  get  sufficient  fees. 
I  say,  reader,  calculate  the  difference,  and  say  what  price 
would  you  take  for  your  knowledge,  and  be  thrown  back, 
you  and  your  family  and  countr}^,  into  that  state  of  slavery 
and  imposition  ?  Should  you  sa)'  the  price  was  without 
measure,  be  assured  the  second  reformation  will  be  equally 
advantageous  to  you  and  your  country  in  point  of  interest, 
and  little  less  in  point  of  morals  ;  as  it  must  remove  that 
temptation  to  fraud  and  dishonesty,  which  is  the  fore-run- 
ner of  crimes  and  punishments — sin  and  damnation — as  it 
^yill  do  away  th?it  source  of  ill  blood  and  hatred,  which  a  te- 
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dious  lawsuit  keeps  up  to  the  great  injury  of  religion  and 
genuine  virtue. 

Still,  however,  some  may  be  ready  to  deplore  the  re- 
duced   greatness  of  the    "  leading  characters   of  our  na- 
tion."    Be  it  so.    If  you  must  have  greatness,  make  a  no- 
bility at  once  ;  pav  them  an   annual  tax   to   support  their 
pomposity,  and  1  jt  it  be  hereditary  ;  v/c  then  know  our 
burden,  and  we  can  better  prepare  to  bear  it.  This  proposi- 
tion no  doubt  will  be  thought  idle  by  the  people  generally  ; 
but  I  solemnly  declare,  I,   as  an  individual,  would  rather 
see^-uch  a  set  of  noble  and  hereditary  legislators,  th^m  such 
u  corps  of  artful,  cunning  legislators.     Extravagant  as  this 
may  appear,  I  pledge  myself  to  prove  it  better.     Were  we 
burdened  with  a  certain,  known,  established  weight,   we 
would  of  course  all  be  prepared  to  meet  it  ;  if  there  was  no 
dexterity  to  play  off,   in  order  to  secure  such  places  and 
such  support  by  them,  there  would  be  no  necessity  of  impo- 
sition  on  the   rest  of  the    community.     Su.h  legislators 
would  be  friendly  to  the  interests  of  the  people  to  preserve 
their  support.     But  a  privileged  order  cc  class,  to  whom 
the  administration  of  justice  is  given  as  a  support,  first  em- 
ploy their  art  and  influence  to  gain  legislation  ;  they  then 
so  manage  legislation  as  never  to  injure  themselves  ;  and 
they  so  manage  justice  as  to  engross  the  general  property  to 
them.selves,  through  the  medium  of  litigation;  and  the  mis- 
fortune is,  that  to  be  able  to  effect  this  point,  it  is  attended  by 
loss  of  time,  by  delay,  expence,  ill  blood,  bad  habits,  lessons  of 
fraud  and  temptation  to  villainy,  crimes,  punishments,  loss 
of  estate,  character  and  soul,  public  burden,  and  even  loss 
of  national  character.     Long  as  this  catalogue  is,  I  appeal 
to  every  man  to  examine  his  own   neighbourhood,  and  re- 
collect how  many  of  those  characters  originated  in  dishon- 
est, contentious  and  expensive  lawsuits.     I  also  ask  you  to 
calculate  the  amount  paid  directly  and  indirectly  for  jus- 
tice in  your  county.     Your  judges'  salaries,  your  lawyer's 
incomes,  with  those  of  the  clerks,  prothonotaries  and  sher- 
iffs' fees  ;  which  you  will  find  ten  times  the  sum  paid  for  all 
the  other  public  burdens.    I  say  calculate  the  amount  of  all, 
and  consider   so  much  saved  b}^  the  change,  and  thrown 
back  on  society  for  a  number  of  years,  and  say  what  advan- 
tage could  be  equal  ?   It  may  be  contended  that  under  the 
change,  justice   must  at  least  cost  something  ;  and  to  be 
sure  some  have  been  so  ridiculous  as  to  pretend  it  is  equal- 
ly expensive.     But   I   assert  that  the  tavern  expenses  at- 
tending courts^  and  travelling  after  law  now,  is  alone  more 
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than  equal  to  the  whole  expense  of  the  new  system*  I 
have  known  many  references,  two  out  of  three  of  v/hich, 
had  not  a  cost  oi  live  dollars  each  ;  few  ever  reach  ten  dol- 
lars' expense,  and  when  more,  the  difficulty  of  the  investi- 
gation justifies  the  expense,  which  seldom  is  equal  to  a 
fee  for  a  single  law^vcr.  And  as  to  the  expense  of  a  court 
of  chancery,  as  in  the  neighbouring  states,  it  is  well  known 
that  the  mere  execution  of  the  commission  for  taking  depo- 
sitions, are  ten  times  the  expense  of  the  whole  expense  of  a 
reference.  Nothing  is  more  common  than  to  see  a  verdict 
or  decree,  Icls  than  the  legal  costs  ;  and  lawyers  who  re- 
fuse to  take  the  sum  recovered,  for  his  fee  alone.  And 
although  some  cases  are  different,  I  hereby  challenge  any 
calculator  vrho  has  the  opportunity  to  produce  it,  to  shew 
that  court  in  the  United  States,  the  judgments,  or  verdicts, 
or  decrees  of  which,  amount  to  the  united  expense  oi  its 
suitors^  and  their  public  support.  If  they  do  not  charge 
more  property  than  they  consume,  then  indeed  they  may  be 
compared  to  the  Indian's  gun,  which  cost  more  than  they 
come  to.  As  for  judgments  without  verdict,  by  agree- 
ment of  parties  ;  surely  none  v/ill  say  the  expense  of  a 
court  can  be  necessary  for  them.  Nay,  when  I  deliberately 
consider  the  state  of  the  country,  as  it  relates  to  adminis- 
tration of  justice  in  all  its  bearings  ;  I  am  ready  to  cry  out, 
the  people  are  foolish,  or  mad,  to  submit  longer  to  such  a 
scene  of  imposition,  robbery  and  iniquity. 

CONCLUSION. 

Here  honest  reader  I  shall  conclude.  The  only  thing 
remaining,  is  to  say  a  word  on  the  plan  of  bringing  about 
the  important  reform. 

Let  every  man  v/ho  is  a  friend  to  true  justice,  come 
forth  at  once,  coolly  and  boldly ;  your  numbers  will  give  you 
courage  and  will  put  down  all  opposition.  Resolve  to  elect 
your  legislators  now  or  hereafter,  none  but  friends  to  re* 
arm.  Petition  respectfully  to  amend  the  law  on  arbitra- 
tion or  adjustment,  so  as  that  either  party  may  demand  a 
reference  in  the  same  manner  as  both  can  now.  For  in 
England,  and  in  all  the  states  which  have  adopted  the  Eng- 
lish common  law,  both  parties  agreeing,  have  a  right  to  a 
reference  now.  This  was  thought  much  better  than  mak- 
ing a  great  change  at  hrst.  The  courts  will  stand  respon- 
sible for  the  order  and  regularity  of  rules  and  the  repecta- 
bility    of   referees.     In  the  mean  time  the  people  will  be- 
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come  more  familiar  with  the  effects,  and  will  be  encourag^ 
ed  to  go  farther  as  necessity  and  conveniency  prove  to  b(.* 
expedient. 

You  may  expect  ardent  and  reiterated  attacks  on  your 
system.  But  stand  cool  and  collected,  keep  legislation  in 
the  hands  of  upright  men  only,  and  as  fast  as  your  enemies 
make  a  breach  upon  your  works,  the  legislature  can  repair 
it. "  Thus  if  the  courts  undertake  to  issue  writs  of  error, 
injunction  or  certiorari,  to  carry  causes  before  them,  which 
have  been  referred  ;  let  the  legislature  pass  a  law  declara- 
tory, that  such  power  shall  not  be  exercised  in  such  cases. 
Should  lawyers  attend  references,  and  endeavor  to  tire  out 
or  disgust  the  sober  citizen  by  insult  or  artifice,  pass  a  law 
to  prohibit  them. — If  judges  make  bad  nominations  when 
left  to  them,  take  the  power  from  them  ;  and  so  of  every 
other  case,  always  recollecting,  that  the  energies  of  every 
people  are  adequate  to  their  wants,  and  that  steady  habits 
of  integrity  require  little  legislation.  Such  of  you,  my 
readers,  as  become  referees,  remember  w^ell  the  advantage 
of  the  change ;  that  much  of  the  blessings  of  reform  de- 
pends upon  your  prudence  and  your  impartiality  between 
man  and  man,  whether  friends  or  adversaries  of  reform. 
Let  no  man  beguile  you  of  the  reward  of  a  clear  con- 
science, and  a  just  decision,  remembering  always,  that 
although  it  is  a  virtue  to  help  a  friend  out  of  your  own 
estate,  it  is  among  the  worst  of  vices  to  help  him  out  of 
that  of  another  man  against  his  will,  and  especially  one 
who  has  put  so  much  trust  in  you  as  to  make  you  a  judge 
over  property  and  reputation ;  never  forgetting  that  a  ju- 
dicial act  of  injustice,  is  a  complication  of  crimes  ;  perjury, 
breach  of  trust,  and  the  two-fold  punishment  of  the  inno' 
cent,  by  taking  away  his  property,  and  injuring  his  good 
name,  for  having  demanded  more  than  was  just.  Let  every 
referee  learn  by  heart,  and  repeat  to  the  parties  these  or 
similar  words ; 

If  you  esteem  me,  do  not  ask  me  to  become  unjust. 
If  your  cause  is  bad,  settle  it  yourself,  but, 
If  it  be  good  fear  nothing  from  honest  men. 
In  the  practical  cultivation  of  such  sentiments,  the  rigid 
execution  of  the  trust  will  do  honour  to  your  state,   and 
more  good  in  society  than  all  the  pleadings,   rules  of  evi- 
dence, and  arguments  of  all  the  professional  men  on  the 
earth. 

Let  it  be  the  duty  of  the  clergy  of  every  denomination 
to  inculcate  from  the  pulpit  a  stern  regard  to  justice  j  let 
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them  encourage  their  hearers  to  put  down  in  every  way 
this  evil  of  contention  ;  and  if  clergymen  depart  from  the 
track  of  virtue,  remove  them.  Let  no  man  mistake  it  as 
improper  f©r  the  pulpit  or  the  sabbath  to  inculcate  probity; 
the  scripture  abounds  with  practical  justice,  and  St.  Paul, 
the  great  apostle  of  the  Gentiles,  has  written  great  part  of  a 
chapter^  on  this  very  subject  now  recommended.  Well 
knowing  that  where  disputes  and  lawsuits  abound,  reli- 
gion, which  is  virtue,  declines :  that  religion  waxes  cold  in 
the  heart  of  every  suitor.  Such  being  the  case,  it  is  not 
only  the  right  but  the  bounden  duty  of  preachers  of  the 
gospel  and  every  friend  to  religion,  to  inculcate  in  every 
way  and  on  every  occasion,  the  reform  of  law  suits,  and  in 
imitation  of  the  apostle,  to  shame  every  christian  out  of 
the  courts  of  law. 

There  is  one  obstacle  in  the  way  of  reform,  more  diffi' 
cult  to  encounter  than  any  yet  mentioned,  I  mean  party 
.'Spirit.  Men  will  be  found  who  prefer  obtaining  legisla- 
tors of  their  own  party,  to  those  who  will  promote  justice  ; 
and  this  will  be  employed  to  keep  you  some  time  longer 
in  the  hands  of  the  lawyers  and  courts.  They  will  labor 
to  make  it  a  party  question,  and  already  they  have  estab- 
lished presses  in  different  places  to  perpetuate  your  wrongs. 
Pharaoh  and  his  host  the  Egyptians,  want  to  hold  you  in 
bondage,  and  they  will  unite  on  one  side  against  you;  and 
you  who  support  them  must  be  on  the  other.  If  they  dis« 
cover  that  you  are  too  strong  for  them,  they  will  pretend 
to  come  over  to  you,  and  join  you  ;  and  if  you  elect  any  of 
them,  they  will  delay  and  protract  the  reform  by  pretend- 
ing difficulties,  and  by  dividing  you,  some  under  one  pre- 
tence, and  some  for  another  ;  or  if  any  thing  is  carried  with 
their  consent,  there  will  be  some  leaven  thrown  into  it, 
which  will  spoil  it  in  a  short  time.  You  must  therefore 
bev/are  of  false  brethren,  and  elect  none,  whatever  may  be 
his  politics  or  his  professions,  who  has  not  been  a  known 
friend  to  adjustment,  that  is,  justice  and  honesty. 

No  doubt  you  Vv^ill  be  told  that  this  is  a  democratic 
trick  ;  they  will  endeavour  to  persuade  you  that  it  will  be 
the  ruin  of  your  partv ;  but  heed  them  not,  your  party  is 
justice  and  morals.  You  will  be  told  that  the  government 
is  all  well,  and  that  you  will  disturb  it,  or  make  it  worse ; 
they  will  say,  let  the  government  alone  for  a  v»'hile  ;  and  they 
will  say,  that  promoting  justice  is  overturning  it.  But  al- 

*  1st  Corinthians,  Cth  chapter, 
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way^  keep  in  mind,  that  St.  Paul,  Judge  Blackstone,  and' 
General  Washington  have  each  recommended  it,  and  that 
with  such  authority  you  cannot  be  wrong. 

You  will  be  told  that  it  is  unconstitutional  to  take 
away  the  right  of  trial  hij  jurij  from  any  man  without  his 
consent.  But  tell  such  knaves  or  impostors,  that  it  is 
declared  in  your  constitutions,  that  every  man  shall  have 
justice  speedlh)  and  without /?r/c^,  and  that  the  principles  of 
the  bill  of  rights  are  even  paramount  to  the  constitution. 
Tell  them,  there  is  nothing  in  the  constitution  which  for- 
bids exchanging  the  word  both  for  either  \  and  if  both 
choose  the  jury  trial,  it  is  free  for  them. 

You  will  be  told  that  the  friends  of  adjustment  are 
too  Ignorant  to  make  proper  laws  without  some  of  the  law- 
yers to  assist  them,  and  perhaps  some  of  you  may  think  so 
too.  But  to  convince  you  it  is  not  the  case,  1  will  here 
shew  you  how  little  you  have  to  do,  to  secure  effectual  re- 
dress. Such  a  law"  as  the  following  would  answer  every  end. 

An  act  to  reform  laiv suits ^  and  supplementary  to  the  act, 
entitled  an  act  to 

"  Whereas  the  expense  and  delay  attending  trials  in  the 
courts,  have  become  an  intolerable  burden  to  the  good 
citizens  of  this  state,  contrary  to  their  reservation  in  the 
bill  or  declaration  of  rights ;  and  long  experience  having 
shewn  the  suitableness  of  reference  as  a  remedy  for  such 
evil,  therefore, 

"Be  it  enacted  by  the  legislature  of  the  commonwealth 
of  Pennsylvania,  that  either  party  to  a  suit,  in  any  court  of 
justice,  desirous  of  putting  a  speedy  determination  to  the 
same,  whether  such  party  be  plaintiff  or  defendant,  may 
apply  to  the  court  for  a  rule  of  reference  thereof,  to 
men  to  be  named  by  the  court,  (unless  the  referees 
shall  be  agreed  on,  by  the  parties,)  and  to  be  approved 
by  the  parties  or  party  present :  whose  report  thereon, 
shall  be  as  binding  and  available  in  law,  as  where  both 
parties  do  agree  to  submit  to  such  rule,  under  the  act  to 
which  this  is  a  supplement*.  Provided  always,  that  no- 
thing herein  contained,  shall  be  construed  to  prevent  suits 
Continuing  in  court,  or  being  tried  by  jury,  unless  such 

•  By  statute  9th  &  10th  of  William  III,  chap.  15,  this  case  is  fully 
provided  for,  and  as  each  state,  at  the  revolution,  adopted  some  part  of 
the  common  and  statute  law,  it  thereby  became  a  part  of  the  laws  of  each 
state,  but  in  addition,  each  state  has  legislated  specially  on  that  subject, 
and  the  new  law  should  be  made  a  supplement  to  such  prior  state  law. 
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rcreieride  is  demanded  before  the  end  of  the  second  term 
after  the  passing  of  this  act,  or  the  return  of  the  -writ 

Provided  also,  that  no  suit,  wherein  the  United 
States,  or  this  state  is  a  party,  or  any  officer  of  govern- 
ment is  sued  for  damages,  consequential  of  official  con- 
duct, shall  be  so  referred,  without  the  consent  of  both 
parties." 

This  act,  reader,  short  as  it  is,  vv-ill  answer  every 
purpose,  unless  the  courts  should  undertake  to  refuse  the 
riile  upon  demand  made,  under  a  pretence  that  the  lav/ 
was  unconstitutional ;  which  should  they  do,  do  you  then 
call  a  convention,  amend  your  constitution,  and  remember 
them  in  that  amendment,  by  shewing  them,  they  shall 
no  longer  be  masters  of  the  people's  v^rishcs. 

1  he  incidents  cf  the  statute  of  William,  are,  that 
the  court  may  examine  the  report,  and  see  if  it  be  con- 
formable to  the  rule.  They  may  hear  evidence  against 
the  rcferecis  for  bribery,  corruption,  or  other  judicial  mis- 
behaviour, as  refusing  to  hear  a  party,  his  v,  itnesses,  or 
any  other  conduct,  inconsistent  witii  justice :  but  unless 
such  charge  be  made  appear  to  the  court,  within  one  term 
after  the  report  is  made,  tliGy  cannot  set  aside  the  report, 
nor  take  an  appeal  from  it.  And  most  of  the  United 
States,  have  passed  laws  in  aid  of  said  statute,  declaring 
.^uch  reports,  as  binding  as  the  verdict  of  a  jury*  Now,  a 
verdict  of  a  jury  has  these  incidents.  The  party  having  a 
verdict,  is  entitled  to  have  judgment  of  the  court  and 
execution.  Thus,  therefore,  the  mere  change  of  both 
parties,  to  either  party,  will  answer  every  necessary  pur- 
pose ;  and  as  difficulties  are  created  by  an  enemy,  pro- 
vide stlll.against  his  attacks. 

Your  reform  has  enemies  ;  but  they  are  the  strongest 
evidence  of  the  goodness  and  safety  of  your  reform. — 
They  pretend  it  will  not  do,  but  you  know  better.  If 
they  thought  it  would  not  do,  they  would  be  glad  to  see 
you  try  it ;  because  that  would  establish  it  forever.  Let 
it  then  be  your  glory  to  unite  as  close  to  the  reform  of  law- 
suits, as  those  who  live  by  them  unite  to  prevent  it. 

The  writer  had  just  finished  this  work,  when  there 
appeared  in  the  National  Intelligencer  of  Washington, 
ktier  fourdi,  addressed  to  the  state  legislatures.  The 
ability  of  that  writer,  whose  pen  and  subject  do  him  ho- 
nor, both  astonished  and  gratified  the  author ;  and  not  a 
little,  to  find  such  a  coincidence  of  sentiment  at  the  same 
moment.     This  induced  the  author  to  make  a  small  ap- 
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pendix,  containing  that  letter  and  a  small  comment  on 
that  part  of  the  publication,  which  expresses  a  wish,  that 
a  plain  simple  code,  intelligent  to  common  capacities, 
should  be  compiled. 

The  proposition  he  knows  to  be  alarming  to  men  who 
will  7iot  exami  fie  for  themselves;  he  therefore,  only  hinted 
at  it,  in  his  chapter  on  justice.  But  he  thought,  when 
supported  by  letter  fourth,  it  might  meet  even  the  malice 
and  enmity  of  those,  who  wish  to  preserve  confusion  for 
gain. 

The  reader  cannot  do  better,  than  to  read  letter 
fourth  with  attention,  and  then  the  author's  commentary  ; 
both  will  be  found  in  the  appendix. 

One  point  I  think  it  necessary  to  caution  you  against ; 
iyour  enemy  is  more  subtle  than  powerful  ;  and  from  their 
subtlety,  rather  than  their  numbers,  they  will  do  their 
best  to  deceive  and  pereuade  you  against  all  reform  j  for, 
although  they  were  the  mere  pioneers,  which  led  to  the 
reformation  of  government  and  religion,  (by  asserting  a 
igcneral  toleration  and  liberty  of  conscience,)  they  will 
iie\-er  consent  to  lose  so  many  good  things  themselves,  by 
oUiTering  their  department  to  be  overhauled,  and  their 
craft  broken  up.  But  you  must  be  on  your  guard  against 
their  tricks,  their  arguments,  and  writings,  for  like  lord 
Bacon,  they  will  not  stop  to  ''  deny  it  upon  their  honor  ;" 
and  charge  your  active  friends,  and  even  this  writing,  as 
the  fruit  of  falshood,  ignorance,  error,  and  even,  that 
your  lives,  persons,  and  properties,  are  to  be  swallowed 
up  in  this  gulph  of  reference  I  But  if  they  do,  debate  not 
with  them,  until  you  have  read  this  pamphlet  often,  and 
recollected  all  the  parts  well,  and  for  that  purpose,  keep 
lit  hanging  up  fast  to  your  almanac,  for  wet  days  or  long 
nights ;  always  answer  them. 

What  St.  Paul  recommended,  must  be  right ; 

What  Blackstone  has  so  highly  approved,  ought  to  be 
right ; 

But  what  general  Washington  chose  for  himself  and 
family,  are  sure  to  be  right. 

These  three  names  in  favor  of  reference,  together  with 
the  quakers,  methodists,  merchants,  and  almost  every 
other  honest  man,  when  he  can,  is  such  evidence,  as 
ought  to  out-weigh  all  they  can  say ;  nay,  when  the  court 
officers  are  known  to  be  preaching  for  their  own  interest, 
but  these  characters  were  disinterestedly  advising  the 
world ;  to  listen  to  the  former,  is  folly,  even  to  madness. 
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This  pamphlet  was  suspended  to  avoid  the  imputation 
of  an  interference  with  the  regular  course  of  justice,  in 
the  trial  of  the  judges  at  Lancaster.  The  trial  of  judge 
Chase  has  since  taken  place.  The  issue  of  both  those  tri- 
als, must  teach  the  people  of  Pennsylvania,  and  of  the 
Union  at  large,  that  there  are  defects  somewhere.  That 
either  the  provisions  of  the  constitutions  of  Pennsylvania 
and  the  United  States,  are  inadequate  to  the  ends  of  jus- 
tice ;  or  that  there  is  some  radical  defect  in  the  tribunal 
appropriated  to  try  great  criminals.  But  one  thing  above 
all  these  events,  prove  that  the  courts  and  lawyers  com- 
bined, are  more  powerful  than  all  the  rest  of  the  people — -and 
that  either  their  power  must  be  reduced  within  controlable 
bounds,  or  the  liberties  of  the  people  must  perish.  I  hint- 
ed in  a  preceding  page  at  a  measure  of  redress  ;  what  I 
only  hinted,  I  now  supplicate  of  the  people  of  Pennsyl- 
vania, to  demand  a  convention  with  as  little  delay  as  pos- 
sible— Your  judiciary  is  too  powerful,  and  its  tenure  of 
office  too  long — Your  executive  is  vested  with  a  power  that 
surpasses  any  other  in  the  Union-^It  is  injurious  now,  and 
may  be  fatal  at  no  very  remote  period.  These  branches  of 
government  new  modified,  and  provision  made  for  the 
formation  of  a  wholesome  code,  which  should  wholly  su- 
percede the  inextricable  and  destructive  farago  of  the 
common  law,  would  place  Pennsylvania  on  safe  ground  ; 
at  present  she  stands  between  two  hostile  forces,  the  exe- 
cutive influence  and  the  law  influence,  beneath  whose  feet 
she  must  crouch,  if  the  people  are  not  true  to  themselves.- 


APPENDIX. 


From  the  National  Intelligencer. 

Address  to  the  Legislatures  of  the  respective  states, 

LETTER  FOURTH. 


Are  then  the  rights  of  property  at  present  adequately  secured  ?  It  is 
humbly  presumed  they  are  not.  Without  meaning  to  den  gate  from  the 
wisdom  of  institutions,  many  of  which  have  existed  for  ages,  and  most  of 
which  have  been  tested  by  some  experience,  it  may  be  confidently  affirmed, 
ihatthe  great  political  revolution  effected  by  the  United  States,  has  placed 
the  people  in  a  situation  which  requires  a  modification,  to  say  no  more,  of 
the  principles  adopted  in  the  old  world  on  this  point. 

A  leading  feature  in  the  systems  of  the  old  world  Avas  to  aid  the  accu- 
mulation of  property  in  the  hands  of  a  few,  and  to  maintain  such  accumu- 
"sation  undisturbed  for  a  long  succession  of  years.  As  on  this  result  princi- 
jOally  depended  the  stability  of  governments,  means  the  most  effectual  were 
devised  for  commanding  and  securing  it.  Hence  the  rules  of  primo-geni- 
ture,  entails  and  monopolies  ; — so  wisely  done  away  in  this  country  ; — and 
hence  too  so  many  provisions,  by  which  property,  and  more  especially  real 
property,  once  acquired,  was  intrenched  ;  the  effect  of  which  was  the  fre- 
quent resistance  of  just  claims  made  on  the  individual  possessed  of  the  pro- 
perty of  another  ;  and  hence  the  adage  that  possession  constitutes  nine 
points  of  the  law.  With  this  view  courts  w^ere  multiplied  ;  the  legal  code 
was  rendered  too  intricate  for  the  apprehension  of  the  unlearned  ;  the  forms 
of  judicial  proceeding  were  clothed  in  an  unintelligible  phraseology,  re- 
quiring a  distinct  order  of  men  to  interpret  it  ;  and  the  expenses  of  carry- 
ing forward  suit  were  rendered  intolerable,  except  to  the  rich.  It  requires  no 
extraordinary  discernment  to  perceive  that  all  these  circumstances  concurred 
to  make  the  poor  dependant  on  the  rich  ;  and  of  consequence,  to  fortify  the 
vast  possessions  of  the  latter,  while  they  undermined  the  pittances  of  the 
former. 

If  these  are  the  effects  of  the  existing  systems  of  justice,  as  they  are 
called,  is  it  not  manifest  that  they  are  subversive,  so  far  as  they  go,  of  some 
of  the  great  benefits  expected  from  the  change  effected  in  our  political  in- 
stitutions ;  and  may  it  not  be  feared  that  they  will  operate,  in  an  insidious 
manner,  to  undermine  the  v/hcle  structure  ? 

Let  us  descend  to  particulars.  One  of  the  great  ends  of  our  govern- 
ment is  to  secure  the  fruits  of  every  man's  industry.  This  can  only  be 
effected  by  a  system  of  laws,  which  either  discourages  all  credit,  or  which 
provides  means  easily  within  the  reach  of  each  individual  for  obtaining  that 
which  of  right  belongs  to  him.  In  the  first  instance  debts  will  be  rarely 
incurred,  and  no  disappointment  will  arise  from  the  inadequacy  of  laws  to 
enforce  their  payment  ;  while  in  the  last  instance,  there  will  exist  means 
of  recovering  them,  which  shall  be  easy,  prompt,  and  unexpensive.     The 
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abrogation  of  all  laws  for  enforcing  the  payment  of  debts,  is  so  repugnant 
to  the  habits  of  our  citizens,  that  it  would  be  deemed  the  temerity  of  in- 
novation to  recommend  it,  and  it  is  probable  that  v/hatever  strength  of 
argument  might  be  adduced  in  its  suppoit  would  be  too  feeble  to  make  any 
efficient  opposition  to  the  prejudices  of  habit  and  preconceived  opinion.—- 
Leaving  then  this  enquiry,  let  us  proceed  to  examine  whether  the  existing 
system  of  laws  provides  for  the  recovery  of  debts,  means  which  are  easy, 
prompt,  and  unexpensive. 

If  a  debt  is  due,  recourse  must  be  had  to  a  professional  man,  wh®  is 
alone  viewed  by  the  law  as  competent  to  point  out  the  legal  remedy  requir- 
ed. In  most  instances  before  his  advice  can  be  obtained,  a  fee  must  be 
given,  seldom  less  than  three  or  four  dollars,  and  rising  in  proportion  to  the 
magi'iitude  of  the  cause.  The  lawyer  frequently  resides  at  a  distance  of 
twenty  or  thirty  miles  from  the  party  aggrieved  ;  and  consequently  one  or 
two  days  will  be  consumed  in  reaching  him,  and  in  afterwards  returning 
home.  Process  is  then  to  be  obtained  from  the  clerk  of  the  court,  for 
which  a  charge  generally  of  about  a  dollar,  is  made.  The  sheriiF  is  then 
to  be  sought  at  probably  some  distance.  These  are  the  steps  requii-ed  for 
initiating  the  suit.  The  expense  they  involve  may  be  fairly  estimated  at 
eight  dollars,  and  the  consumption  of  time  at  three  days.  None  but  men 
in  easy  circumstances  can  afford  to  lose  so  much  time  or  money.  So  far, 
therefore,  the  present  administration  of  justice  operates  as  a  barrier  against 
the  just  claims  of  the  poor  man  ;  and  as  an  inducement  to  those  who  are 
unjust  to  incur  debts  in  the  hope  of  impunity.  These  are,  however,  but  the 
first  steps  required  by  the  legal  code.  Courts  are  held  seldom  oftener  than 
four  times,  and  sometimes  not  m,oie  ^ue  once  or  twice  a  year  for  the  trial  of 
causes.  Such  are  the  usual  forms  of  procedure  that  it  is  impossible  to  know 
■when  a  cause  will  come  to  trial,  and  of  consequence,  the  parties  arc  under 
the  necessity  of  attending  court  for  several  successive  terms,  and  often  years, 
■with  all  their  papers  and  witnesses,  the  personal  concerns  of  whom  are  in- 
terfered with.  It  is  diHiCult,  almost  impc;ssible,  to  calculate  the  trouble  and 
expense  occasioned  by  these  delays.  The  cause  is  at  length  tried  and  judg- 
ment pronounced.  Though  years  sliail  have  elapsed  since  the  commence- 
ment of  the  suit,  a  farther  indulgence  is  allowed  the  debtor.  Execution  may  be 
stayed  ;  and  in  case  he  possess  real  property,  its  sale  io  either  prohibited, 
or  seven  years  allowed  for  the  satisfaction  of  his  debts,  in  case  the  clear 
proceeds  of  his  property  will  redeem  them  within  a  period  of  seven  }ears. 
Can  these  raeans,  required  for  the  recovery  of  debts  be,  with  the  least  color 
of  truth,  called  easy  ?  are  tliey  not,  on  the  contrary,  fraught  w^ithdiiiiculty, 
with  delay,  and  with  distress  ?  Do  they  not  entirely  sap  the  principle  ci 
equal  rights  ?  Are  they  not  subversive  of  nnpartial  justice  ?  Do  they  nc 
necessarily  create  distinctions  among  men  ;  between  the  rich  and  the  poor  : 
Do  they  not  give  power  to  the  former,  while  they  deny  it  to  the  latter  ?  They 
surely  have  all  these  effects,  and  havmg  them,  call  aloud  for  legislative  re- 
dress. 

That  the  means  for  the  recovery  of  debts  are  not  prompt,  has  appeared 
from  the  statement  of  facts  just  made.  It  may,  however,  not  be  unpro- 
ductive of  pront,  to  dwell  further  on  this  point.  Money  is  in  this  country 
of  great  value.  It  is  not  incorrect  to  say  that  to  a  man  in  business,  and 
most  of  our  citizens  are  in  active  life,  it  is  wojith  from  ten  to  Rfteen  per 
cent.  A  legal  interest  having  been  iixed  at  six  per  cent,  the  dilference  will 
be  so  much  lost  to  the  creditor,  kept  out  of  his  just  debts,  and  consequently 
as  much  gained  by  the  debtor.  Thus  is  a  strong  inducement  held  lortli  to 
injustice.  The  debtor,  under  the  influence  of  interest,  will  generally  protract 
the  issue  of  the  suit  to  which  lie  is  a  party,  to  the  greatest  period.  And  such 
is  the  present  organization  of  courts,  that  a  delay  of  several  years  is  easily 
ifaiued  by  him.     Tlie  practise  varies  in  diiTerent  states  ;  in  those  to  the  East 
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justice  is  administered  with  comparative  speed,  while  to  the  South  it  is  rela- 
tively tardy.  Considering  the  middle  states  as  those  iu  which  a  medium 
exists,  it  will  be  found  that,  on  an  average,  it  requires  at  least  three  years 
to  bring  a  contested  suit  to  a  close.  This  is  unquestionably  a  great  griev- 
ance :  and  claims  a  devoted  attention  to  redress  it. 

The  last  consideration  is  whether  the  means  at  present  necessary  for 
the  recovery  of  debts  are  unexpensive.  This  is  of  all  the  features  of  a  good 
administration  of  justice  the  most  important.  Those,  from  whom  just  debts 
have  been  detained,  are  generally  in  an  impoverished  condition,  and  can- 
not be  supposed  to  possess  much  resource.  There  is  so  much  force  in  this 
fact,  that  it  may  be  assumed  as' a  truth  that  a  good  s}  stem  of  laws  should  en- 
able every  ciiizen  to  obtain  without  any  expense  the  property  that  is  with- 
held from  him.  If  this  be  a  truth,  it  follows  that  the  system  which  the 
nearest  approches  this  model,  is  the  best,  and  that  which  most  recedes  from 
it  is  the  worst.  In  going  into  details  on  this  point,  two  views  may  be  taken ; 
one  involving  the  expense  which  is  sustained  by  the  creditor  in  prosecuting 
his  rights;  and  the  other,  the  expense  sustained  by  society. 

We  have  already  seen  that  the  expense  incurred  in  the  mere  initiation 
of  an  action  is  far  from  inconsiderable.  This  expense  is  greatly  encreased 
before  it  is  brought  to  a  close.  It  is  difficult  on  a  subject  so  much  affected 
by  tlie  diiTerent  laws  of  the  respective  states,  to  speak  with  absolute  preci- 
sion. But  as  far  as  we  are  justified  by  an  experience  of  the  expenses  attend- 
ing a  law  suit  in  several  of  the  states,  we  believe  we  speak  within  bounds 
when  we  state  them  in  contested  cases  at  between  ten  and  twenty  dollars  ; 
and  as  more  frequently  approaching  the  latter  than  the  former.  The 
amount  sued  for,  is,  on  an  average,  below  an  hundred  dollars.  The  ex- 
pense will  be,  therefore,  about  lifteen  per  cent,  in  addition  to  the  loss  aris- 
ing from  delay,  from  the  consumption  of  time,  and  from  the  loss  sustained 
by  receiving  only  six  per  cent;  instead  of  about  twelve  which  may  be 
considered  as  the  real  value  of  money.  Let  these  losses  be  added  together 
and  the  amount  will  stand  thus. 

For  the  recovery  of  one  hundred  dollars  : 
Three  years  delay  producing  a  loss  from  withholding  the 
money  due,  of  the  difference  between  12  and  6  per 

cent. 18 

Time  consumed  at  least  ....*-.     10 

Expense  not  repaid  by  the  debtor,  say  .         .         .         .  6 


This  is  a  moderate  estimate.  From  which  it  appears  that  under  the 
present  administration  of  justice,  about  one  third  of  the  debt  is  lost. 

The  necessary  effect  of  this  injustice  is  the  depriving  the  rightful 
proprietors  of  property,  so  far  as  it  is  placed  under  the  cognisance  of  the 
law,  of  one  third  part  of  it,  and  the  vesting  it  in  those  who  have  no  just 
claim  to  it. 

Equally  aggravated  shall  we  find  the  evil  in  its  operation  on  society. 
Just  in  proportion  to  the  trouble,  delays,  and  the  expense  attending  the  ad- 
ministration of  justice,  will  be  the  multiplication  of  courts,  of  lawyers,  of 
constables,  and  the  other  numerous  attendants,  who  find  their  inter- 
est intimately  connected  with  the  perpetuation  and  even  the  extension  of 
abuses.  Hence  it  is  an  incontrovertable  fact  that  this  description  of  citi- 
zens have  invariably,  and  too  successfully,  opposed  all  the  reforms  that  have 
been  proposed.  It  is  not  meant,  by  this  remark,  to  fix  an  unusual  reproach 
upon  any  class  of  citizens.  Their  conduct  has  doubtless  been  dictated  by 
motives  common  to  all  other  men ;  the  pursuit  of  individual  interest  ought 
not  to  be  considered  reprehensible,  when  it  is  not  in  violation  of  positive 
law,  or  moral  duty.  It  is  evident  that  in  the  present  instance  there  is  no 
violation  of  positive  law,  and  it  can  easily  be  conceived  that  conduct,  sanc- 
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tioned  by  law  and  usage,  l\owever  repugnant  to  some  moral  principles; 
will  not  be  viewed  as  reprehensible,  by  those  whose  immediate  interest  is 
connected  Avith  it. 

In  estimating  the  extent  of  this  evil,  we  can  do  no  mofe  than  offer  a 
rough  statement.  This  shall  be  done  under  a  scrupulous  respect  for  truth  : 
and  ni  order  to  avoid  its  viola  ion,  our  statement  shall  be  within  bounds.  If 
we  take  Pennsylvania  as  the  central  state  of  the  Union,  and  consider  her  as 
possessed  of  an  administration  intermediate  between  that  of  the  Eastern 
and  Southern  states,  we  shall  probably  exhibit  in  the  facts  furnished  by  her 
on  this  subject  the  most  correct  view  of  the  Union  generally,  there  is  in 
that  state. 

One  court  of  errors  and  appeals,  principally  composed  of  the  judges  of 
inferior  tribunals ,  and  which  therefore  does  not  involve  much  expense, 
perhaps  not  more  than  one  thousand  dollars. 

There  is  a  supreme  court  of  tive  judges,  whose  salaries  and  incidental 
expenses  may  amount  to  12,000  dollars. 

There  are  the  Presidents  of  live  circuits,  v/hose  salaries  amount  to 
8,000  doUars. 

There  are  three  or  four  associate  judges  in  each  county,  whose  sala-. 
ries  may  amount  to  about  10,000  dollars. 

The  aggregate  of  these  salaries  amount  to  31,000  dollars. 

The  estabiiohment  of  jails  may  amount  to  about  30,000  dollars. 

The  fees  paid  to  the  various  clerks  of  courts,  sheriffs,  constables,  and 
criers,  m.ay  amount  to  30,000  dollars. 

The  sums  paid  to  lavvyers,  may  amount  to  220,000  doUars. 

All  thesf  sums  amount  annually  to  361,000  dollars. 

In  addition  to  these  items  of  expense,  is  the  expenditure  of  time  and 
money,  incurred  by  the  parties  and  witnesses  and  jurymen,  in  attending 
courts.  It  may  be  computed,  that  there  are  three  hundred  courts  held,  at 
which  100  parties,  30  jurymen,  and  60  witnesses  attend,  on  an  average,  for 
six  days  :  valuing  the  time  lost  and  the  expenses  of  travelling  incurred,  at 
one  dollar  and  a  half  a  day,  an  annual  expense  is  incurred  of  85,000  dollars. 
Add  for  justices  of  peace,  56,000  dollars. 

This,  added  to  the  preceding  expenses,  amount  to  500,000  dollars. 

One  view  siiil  more  important  remains  to  be  taken  on  this  branch  of  the 
enquiry,  viz.  the  quantum  of  labor  lost  to  the  community  by  the  number  of 
persons  engaged  in  the  administration  of  justice. 

This  may  be  computed  as  follows  ^ 

Judges  and  justices, 600 

Jailors, 60 

Clerks  of  courts,  sheriffs,  constables,  criers  and  their  clerks,       500 

Lawyers, 200 

Time  consumed  by  parties,  witnesses,  and  jury  men,  about  300 

1,560 


Estimating  the  value  of  the  time  of  each  person  at  300  dollars,  we 
have  the  sum  of  468,000  dollars ;  which  added  to  the  above  500,000  dol- 
lars, amounts  in  the  whole  to  968,000  dollars ;  a  sum  but  little  short  of 
a  million. 

Let  us  contrast  with  this  vast  expenditure  the  advantages  derived 
from  it. 

The  great  root  of  the  existing  evils  is  the  complicated  and  obscure  code 
of  laws  which  regulate  the  rights  of  property.  This  has  arisen,  not  from 
any  necessary  diteculty  attending  the  subject;  but  from  our  adoption  of  a 
system  of  jurisprudence  which  owes  its  origin  to  the  imperfect  conceptions 
of  the  dark  ages,  and  to  circumstances  then  existing  which  have  since 
entirely  ceased.     The  science  of  tke  law,  as  it  is  termed,  is  an  accumulation 
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of  precedents,  derived  from  English  courts,  founded  on  the  state  of  society 
existing  in  England,  and  made  without  the  guide  of  well  digested  laws. 
The  language  ni  which  it  is  laid  down,  is  neither  grammatical,  classical,  or 
intelligible — It  presents  a  heterogeneous  mixtiu-e  of  three  or  four  languag- 
es, put  together  without  learning  and  applied  without  judgment.  Hence  laws 
pg,ssed  either  by  the  legislative  bod}-,  or  precedents  estabhshed  by  courts,  are 
totally  unintelligible  to  a  man  of  good  English  education  ;  to  understand 
them  he  must  be  deeply  read  in  the  jargon  of  the  bar.  This  knowledge 
only  falls  to  the  lot  of  lawyers  and  attornies. — They  may  be  not  incorrectly 
called  the  Pythia  of  the  law — They  are  so  many  oracles,  whose  interpre- 
tations are  always  just,  l>ecause  no  one,  from  the  obscurity  in  which  they  are 
clad,  can  detect  their  falacy.  Is  not  this  a  vast  evil  ?  It  necessarily  reduces 
all  men  to  a  state  of  vassalage  to  lawyers.  If  I  desire  to  buy  or  sell  pro- 
perty, to  recover  a  debt  or  to  resist  an  unjust  demand,  I  cannot  take  a  step 
without  consulting  a  lawyer.  This  dees  not  arise  from  necessity.  No  one 
will  say  that  the  tenure  by  which  property  is  held,  is  necessarily  so  diversi- 
fied or  embarrassed  as  not  to  admit  of  a  system  of  laws,  which  might,  in  a 
narrow  compass,  and  in  language  intelligible  to  the  meanest  capacity,  pre- 
scribe competent  rules.  But  it  will  be  enquired,  if  this  reform  be  so  simple, 
why  has  it  not  been  made  ?  The  answer  is  ohvious.  Our  public  councils 
have  been  swayed  by  professional  men,  as  until  a  few  years  back,  the 
consciences  of  princes  and  subjects  were  under  subjection  to  priests.  As 
in  the  last  case  it  required  the  bold  spirit  of  Luther  to  break  the  fetters  in 
which  superstition  enslaved  her  devotees  ;  so,  in  the  first,  it  will  demand  the 
efforts  of  some  great  and  virtuous  man,  too  firm  in  his  purpose  to  be  awed  by 
a  host  of  opponents,  to  produce  a  reform  for  which  the  common  sense  of  the 
American  people  is  already  ripe. 

Having  established  a  concise  and  plain  system  of  laws,  by  far  the, 
greatest  part  of  the  cases  of  litigation  will  be  removed.  Honest  minds  will 
no  longer  be  bewildered.  Contracts  will  be  made  incapable  of  misconstruc- 
tion or  perversion.  The  interference  of  a  body  of  men,  interested  in  the 
extension  of  disputes,  will  be  superceded.  By  these  means  more  than  one 
half  of  the  evil  will  be  eradicated. 

Having  advanced  thus  far  in  reforming  the  administration  of  justice, 
legislatures  will  provide  eOectual  means  for  carrying  justice  completely  into 
effect.  We  have  seen  that  under  the  present  system  this  is  only  done  in 
name  ;  the  reality  is  never  obtained.  They  will  provide  that  every  man, 
who  claims  from  another  property  unjusdy  withheld,  may  resort  without 
any  expense  in  the  first  instance  to  the  courts  of  justice — I'hus  will  justice 
be  placed  within  the  reach  of  the  poor  as  well  as  the  rich.  Provision  will 
be  made  for  a  prompt  decision  ;  which,  v/hen  made,  will  cause  justice  to  be 
done  in  so  decisive  a  manner  as  fully  to  compensate  the  injured  party,  and  of 
course  to  punish,  with  sufficient  severity,  the  man  whoihas  invaded  another's 
right.  For  instance,  estimating  the  time  during  v/hich  a  creditor  has  been 
withheld  from  the  enjoyment  of  that  which  appears  t^o  have  been  justly  due 
to  him,  instead  of  av^^arding  the  legal  interest  of  six  per  cent,  it  will  award 
fifteen  or  twenty  percent,  being  a  sum  somewhat  over  that  which  might 
have  been  made  by  the  creditor  by  tlie  use  of  the  property  recovered,  in 
common  business.  This  provision  can  alone  effectually  insure  a  full  restitu- 
tion of  property,  and  vvill  alone  be  a  sufficient  punishment  for  injustice. 
By  these  means,  the  great  remaining  causes  of  delay  and  litigation  will  be 
cut  up.  None  but  a  madman  will  rush  from  one  evil  into  a  greater.  Con- 
ti-acts  made  will  be  complied  with,  not  from  moral  principle,  so  indistinctly 
felt  by  too  large  a  portion  of  men,  but  from  the  powerful  and  unceasing  in- 
ducements of  interest. 

One  other  provision  is  necessary.  In  cases  of  unjust  suits,  it  will  be 
necessary  to  allow  high  damages  to  the  defendant  Thus  will  many  a  vin- 
dictive spirit  be  curbed  in  the  indulgence  of  a  criBiinal  resentment. 
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As  connected  with  a  proinpt  recovery  of  debts,  a  point  of  considerable  im- 
portance has,  for  some  years  past,  occupied  the  attention  of  the  legisla- 
ture of  Pennsylvania.  A  strong  impression  having  been  made  that  the 
jury  trial  in  civil  cases  is  productive  of  great  delay,  expense  and  injustice, 
a  law  has  been  proposed,  and  has  recently  passed  for  submitting  cases  to 
the  arbitration  of  three  persons.  Hence  has  arisen  a  contest,  conducted 
with  too  much  acrimony,  on  the  constitutionality  as  well  as  expediency  of 
the  substituiion  of  arbi  rations  in   the  place  of  jury  trials. 

The  question  of  constitutionality  lies  within  a  small  compass.  Some  of 
the  state  constitutions,  and  paVticularly  that  of  Pennsylvania  provides  that 
*'  the  trial  by  jury  shall  be  as  heretofore."  It  is  contended,  that  it  is  the 
intention  of  this  provision,  to  render  absolutely  necessary  a  jury  trial  in  all 
cases  of  a  civil  as  well  as  a  criminal  nature,  in  which  the  laws  existing  at 
the  time  of  formation  of  the  constitution  required  it,  unless  dispensed  with 
by  both  the  parties.  To  this  it  may  be  replied,  that  the  provision  was 
meant  to  be  applied  exclusively  to  criminal  cases.  This  idea  is  strongly 
supported  by  the  numerous  expositions  of  this  provision  by  several  state 
legislaiurcs,  which  have,  notwithstanding  the  alledged  prohibitions,  extend- 
ed the  powers  of  justices  of  the  peace  to  the  cognizance  of  controversies 
in  which  a  much  larger  sum  was  involved  than  that  submitted  to  their  juris- 
diction at  the  formation  of  the  respective  constitutions.  Independently  of 
the  weight  of  precedent,  there  are  cogent  reasons  for  considering  the  pro- 
vision as  confined  to  criminal  cases.  Either  the  provision  is  to  be  construed 
strictly  according  to  its  literal  import,  or  it  is  not.  If  it  be  construed  ac- 
cording to  its  literal  import,  it  will  necessarily  follow  from  the  terms  of 
•'  tke  jury  trial  being  as  heretofore,'^  that  every  change  of  any  existing  law 
in  relation  to  a  jury  trial  is  absolutely  inhibited.  The  expression  is  not  that 
everyman  entitled  to  a  jury.trial  at  the  time  the  constitution  was  formed  shall 
remain  entitled  to  it  for  the  future  ;  but  it  is  that "  the  jury  trial  shall  remain 
as  heretofore;"  that  is,  all  the  circumstances  necessary  to  constitute  a  jury 
trial  shall  remain  unaltered.  Now,  if  a  literal  nieaning  of  these  words 
be  rigidly  adhered  to,  we  are  bound  to  consider  every  existing  practice  as 
forming  an  essential  feature  of  the  jury  trial.  If  so,  it  would  be  an  usur- 
pation of  jjower  in  the  legislature  to  make  any  new  provision  for  the  selec- 
tion of  jurors,  for  summoning  or  compensating  them;  for  imposing  pen- 
alties for  non-attendance,  for  punishing  them  for  misconduct,  and  for  vari- 
ous other  acts.  No  one  has  been  bold  enough  to  say  that  the  legislature  is 
divested  of  these  pov\'ers.  If  then  it  be  agreed  that  the  legislature  do 
possess  them,  it  follows  that  the  expression  is  not  to  be  rigidly  taken  in  its 
literal  sense.  If  not  taken  in  a  literal  sense,  we  must  give  it  that  meaning 
wiiich  is  calculated  to  secure  the  great  object  for  which  juries  were  institu- 
ted. Their  great  object  was  to  protect  the  weak  from  the  oppression  of  the 
powerfiJ  ;  they  were  a  shield  which  the  people  raised  against  the  violence 
of  power.  This  reason,  so  far  as  relates  to  criminal  cases,  still  remains, 
Puc  so  lar  as  it  respects  civil  causes  it  has  altogether  ceased.  For  such  is 
the  state  of  society,  ihat  the  pov,'erful  do  not  possess  the  means  of  violating 
the  rights  of  property  of  those  in  inferior  circumstances  to  tjiemselves. 
From  these  consideraiions  it  must  be  obvious,  that  the  constituti -;nal  objec- 
tion has  no  validity. 

Is  there  more  weight  in  tliat  derived  from  considerations  of  expedi- 
ency ?  The  jury  trial  is  undoubtedly  an  invaluable  provision  in  criminal 
cases  ;  but  does  it  follow  that  it  is  eqmdiy  so  in  civil  <jnes  ?  Every  sound 
mind  assents  to  the  justice  of  erecting  the  strongest  barriers  around  the 
character  of  the  innocent,  and  shielding  it  from  crimination,  but  on  the 
unajiimous  verd-ct  cf  twelve  impartial  men  ;  but  can  a  sound  mind  perceive 
the  same  justice  in  applying  the  same  provisions  to  the  ordinary  cases  of 
property  ?  It  is  right  tiiat  I  should  neither  lose  my  life  or  character  without 
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proof  of  the  comniisaion  of  a  crime  which  is  satisfactory  to  every  mind ; 
but  it  is  right  that  I  should  not  recover  a  debt  without  the  same  universal 
satisfaction  ?  In  the  latter  case  the  man  who  sues  should  stand  on  the  same 
footing  with  the  man  that  is  sued.  The  legal  rights  of  each  should  be 
the  same.  The  jury  trial,  requiring  the  agreement  of  twelve  men,  is 
destructive  of  this  equality.  For  although  the  creditor  have  the  suffrages 
of  eleven  of  the  jury  in  his  favor,  that  of  one  juror  given  in  favor  of  the 
debtor  is  permitted  to  outweigh  those  of  eleven.  Laws  are  established  to 
guard  against  fraud.  Is  there  no  danger  of  fraud  when  it  is  in  the  power 
of  the  defendant,  by  corrupting  one  juror,  to  frustrate  the  operation  of 
justice  ?  And  supposing  a  moderate  degree  of  corruption  to  exist  among  us, 
what  is  more  likely  than  that  one  man  vulnerable  to  seduction,  can  be 
selected  from  twelve  ?  This  argument  of  itself  would  seem  to  be  decisive 
against  a  jury  trial  in  civil  cases.  There  are  however  other  arguments, 
scarcely  less  powerful.  In  cases  of  any  difficulty,  it  is  no  easy  task  to  com- 
mand the  full  attention  of  twelve  men  in  the  midst  of  a  crowd  of  specta- 
tors ;  and  one  man  will  insensibly  rely  upon  the  vigilance  of  another.  In 
consultation  the  body  will  be  too  num.erous  for  a  cool  and  dispassionate 
discussion.  Their  capacities  will  be  generally  veiy  unequal,  and  they  will  be 
guided  too  often  by  a  teiiacious  adherence  to  ill  digested  thoughts,  or  by  a 
spirit  of  concession.  In  cases,  in  which  their  feelings  are  but  little  inter- 
ested, they  will  feel  a  constant  impulse  to  sacriike  their  own  opinions  in 
order  to  get  rid  of  an  irksome  duty.  Facts  abundantly  shew  the  extreme 
difficulty  of  obtaining  the  concurrence  of  twelve  men,  or  that  under  the 
restraints  imposed  upon  them,  they  too  frequently  com.promise,  or  submit  to 
lot,  their  varying  opinions.  Hence  the  truth  is,  that  this  boasted  rampart 
has  already  lost  much  of  its  original  character,  and  is  experienced  in  many 
uistances  to  be  an  evil  rather  than  a  benefit. 

That  it  is  promotive  of  delay  is  most  obvious  from  a  single  considera- 
tion. In  proportion  to  the  difficulty  of  obtaining  the  concurrence  of  twelve 
men  will  be  the  difficulty  of  drawing  an  action  to  a  close  ;  and  the  history 
of  courts  proves,  that  jury  after  jury  is  frequently  dismissed,  from  their  ina- 
bility to  agree. 

In  pi-oportion  to  the  delay,  will  be  the  expense,  in  addiiion  to  other 
sources  of  expense.  It  is  self  evident  that  the  time  consumed  in  a  jury  tri- 
al by  tv/elve  jurors,  three  or  four  judges  and  attending  officers  of  the  court, 
will  occasion  a  much  greater  expense  than  the  expense  attending  a  body  of 
three  arbitrators. 

So  obvious  are  these  considerations,  that  it  is  superfluous  further  to 
illustrate  them.  The  good  sense  of  every  intelligent  mind,  unfettered  by 
deep  rooted  prejudice  or  interest,  must  perceive  that  the  unwieldy  machin- 
ery of  a  jury  trial,  is  necessarily  promotive  of  a  great  waste  of  time  and 
money,  compared  with  the  simple  principles  of  arbitration. 

The  result  of  these  remarks  is,  that  property  is  not  at  present  ade- 
quately secured. 

That,  to  give  it  this  security,  and  to  eradicate  the  greater  portion  of 
frauds  existing  amcng  men,  it  is  necessary  to  establish  a  plain  and  concise 
code,  in  v.hich  the  unmeaning  or  obscure  jargon  of  the  law  shall  be  re- 
jected. 

And  that  the  principle  of  arbitration  should,  in  civil  cases,  be  substi- 
tuted in  the  room  of  the  jur}-  trial. 

Our  political  code  has  undergone  a  decisive  reform.  Our  statesmen 
have,  with  a  fearless  hand,  established  our  government  upon  new  princi- 
ples ;  and  every  step  they  have  taken,  has  advanced  the  public  good.  Un- 
der the  sacred  name  of  liberty,  they  resolutely  determined  to  throw  aside 
all  temporising.  Perceiving  the  indissoluble  connection  hatween  govern- 
ment, and  the  protection  of  individual  rights,  they  concluded  those  systems 
unworthy  of  adoption   or  imitation,   under  which  these  rights  were  the 
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sport  of  tyrants.  Events  have  shewn  that  they  thought  correctly,  and  hy 
their  reforms,  iiberty  has  been  placed  on  an  adamant,  whose  strength  time 
only  serves  to  increase. 

On  one  subject  alone,  thsy  seem  to  have  been  irresolute.  They  hesi- 
tated to  establish  a  new  system  in  relation  to  the  rights  of  property — So 
vast  is  this  object,  and  so  intimately  interwoven  with  the  happiness  of 
every  member  of  society,  that  we  shall  but  imperfecdy  reap  the  fruits  of 
our  revolution,  unless  the  principles  upon  Vvdiich  it  A\as  conducted,  shall  be 
applied  to  it.  On  them  will  depend  the  secure  enjoyment,  by  every  man, 
of  the  fruits  of  his  labor,  and  the  prevalence  of  morals.  For  so  radically 
vicious  is  the  present  'system,  that  it  is  no  less  fertile  in  the  production  of 
fraud,  than  feeble  in  accomplishing  the  object  for  which  it  was  devised. 

So  sensibly  too  are  the  rights  of  property  felt  by  every  man,  that  we 
shall  in  vain  expect  a  complete  satisfaction  Avith  our  political  institutions, 
however  preservative  of  freedom,  unless  these  rights  are  adequately  se- 
cured ;  and  though  there  may  be  no  real  connection  betAveen  the  one  and 
the  other,  events  will  shew  that  a  general  spirit  of  discontent,  with  respect 
to  the  laws  that  regulate  property,  will  soon  extend  itself  to  the  systems 
of  government  under  which  they  are  allov/ed.  The  mind  of  the  citizen 
will  not  discriminate  between  them.  Ascribing  the  evils  he  feels  to  the 
government,  discontent  will  run  into  hatred,  and  he  will  readily  lend  his  arm 
to  subvert  it. 

There  are  some  evils  of  a  local  and  temporary  nature,  that  admit  of 
partial  cure  ;  but  there  are  others  which  deny  all  palliatives,  and  which 
time  or  quacking,  only  serve  to  aggravate.  Such  is  the  evil  of  which  we 
now  so  justly  complain.  Civilised  man  owes  so  much  of  his  happiness 
to  the  acquisitions  of  his  labor,  whose  secure  enjoyment  he  views  as  the 
solace  of  his  declining  years,  that,  however  he  may  prize  freedom,  he  will 
be  apt  to  view  it  as  a  doubtful  blessing,  unless  it  protects  his  property  and 
labor.  Let  then  the  enlightened  friends  of  liberty  devote  to  this  subject 
the  attention  it  so  richly  merits.  We  know  the  object  is  an  arduous  one. 
But  does  the  ambition  of  t\\e  patriot,  ever,  when  the  public  good  requires 
it,  bhrink  from  effort  or  danger  ?  Are  they  not,  on  the  contrary,  the  very 
elements  of  the  noble  sentiment  which  fills  his  heart  ? 

CommcJitary  on  letter  ^th  in  the  National  Intelligencer, 

WPvITERS  appear  much  divided  upon  the  subject  of  laws. 
Some  contending  that  all  necessary  laws  regulating  the 
rights  of  persons  and  property  could  be  comprised  into  a 
plain  simple  volume  or  code,  intelligible  to  every  reader  ; 
and  others  contending  there  can  be  no  material  diminution 
of  quantity  or  bulk  without  leaving-  many  cases  unprovided 
for,  but  fev/  enter  into  the  genuine  spirit  of  laws,  or  trace 
them  from  first  principles.  The  prevalent  error  lies  in  sup- 
posing tlial  the  law  creates  the  right ;  and  that  the  right  inould 
cease  if  the  law  was  repealed.  This  is  an  unfortunate  mistake, 
for  the  right  is  self  existentj  a.nd  the  law  is  intended  only  to 
specify  it,  or  paint  it  on  paper  :  if  a  law-maker  is  uninfluenced 
by  improper  affections  or  purposes,this  may  be  done  correctly ; 
but  if  otherwise,  the  improper  iniluence  will  occasion  it  to  be 
uncertain  or  incorrect.  Instead,  therefore,  of  written  laws 
securing  property,  they  endanger  it  in  proportion  to  the 
motives  by  which  these  lawmakers  may  be  actuated. 
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To  discover  this  fact,  the  reader  must  attend  to  that  law 
of  nature  which  directs  the  actions  of  men;  that  is  self  love. 
The  rudest  savage  of  the  woods,  and  the  infant  at  play,  yea, 
the  very  birds  and  beasts  claim  their  procuringsin  exclusion 
of  all  others:  now  if  each  does  the  same;  it  establishes  the 
law  by  universal  consent,  that  each  should  have  his  ov/n  pro- 
curing, this  law  of  nature  then  becomes  so  self  evident  as 
never  to  be  mistaken.  It  requires  no  writing  to  declare  that 
every  man  shall  hold  his  own  firocurings  in  exclusion  of  all  others 
who  have  not  jirocurcd  it ;  because  it  is  already  universally 
consented  to.  Yes,  but  says  an  objector,  what  one  wants, 
another  may  be  in  possession  of;  and  if  he  be  the  strongest 
he  will  take  it  unless  particular  laws  exist  to  secure  the  right. 
This  no  doubt  is  true.  Laws  must  be  made  to  secure  pro- 
perty, that  is  by  punishing  those  who  viola.te  the  right ;  iDUt 
not  to  create  it.  Such  a  law  must  provide  for  a  speedy  re- 
taking of  what  has  been  thus  unjustly  taken  ;  and  to  punish 
the  invaders  of  another's  right. 

And  on  the  promptness  a.nd  cheapness  of  this  retaking 
and  punishment,  must  the  security  of  property  depend.  For 
if  a  thousand  laws  existed,  declaring  the  right  and  the  reme- 
dy ;  and  they  could  not  be  enforced  for  vv  ant  of  a  tribunal,  or 
on  account  of  expense  or  delays  in  such  tribunal,  the  laws 
would  be  worth  nothing,  and  in  proportion  to  the  delay  and 
expense  do  they  approach  to  no  value  towards  securing  pro- 
perty. 

But  here  a  question  of  fact  for  decision  may  arise,  to 
wit,  was  such  taking  an  invasion  of  right  or  not?  The  party 
taking,  claiming  it  on  some  prior  right,  as  prior  occupancy, 
of  himself  or  other  whose  right  he  acquired;  if  so,  the  tribu- 
nal vested  with  the  power  of  redress  must  first  m^ake  the  en- 
quiry before  it  acts,  that  it  may  act  rightfully,  and  not 
wrongfully.  This  enquiry,  however,  can  never  be  in  writteU 
laws,  but  into  some  facts  so  alledged  to  have  happened  ;  and 
this  can  be  done  by  any  intelligent  mind,  and  is  done  every  day 
correctly  by  women,  between  their  contending  children. 

But  it  might  be  alledged,  although  this  right  or  law  of  na- 
ture is  so  visible  in  a  first  occupant  or  possessor,  that  it  is  not 
so  with  respect  to  descent  after  death,  or  disposition  during 
life.  Laws  must  therefore  be  made  to  enable  men  to  trans- 
fer such  property.  Here,  however,  we  have  only  to  recur  to 
our  first  principle  of  self  love^  as  the  guide  for  descents,  (and 
although,  instances  may  be  found  of  men  not  being  influenc- 
ed by  natural  affection  for  relations,  they  are  no  more  than 
the  common  exceptions  to  general  rules,)  we  may  therefore 
with  propriety  say,  that  the  law  of  nature  directs  the  descent 
by  the  channel  of  affection ;  1  st.  children  in  equal  portions, 
2nd.  by  grand  children,  3d.  by  brothers  and  sisters,  4th.  ne- 
phews and  nieces,    &c.  in  equal  decrees.     To  this  rule  of 
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descent  we  have  a  line  or  cord  directing  us,  more  clearly 
to  be  seen  and  plainly  to  be  felt,  than  any  written  laws  ;  and 
it  is  to  written  laws  alone  we  must  attribute  the  unhappy  vi- 
tiation of  the  law  of  nature.  This  is  generally  the  effect  of 
unnatural  institutions  of  government,  as  in  England,  where 
the  law  of  nature  is  violated  in  bestowing  the  estate  on  the 
eldest  born,  and  subjecting  all  the  succeeding  children  to  de- 
pendance  or  servility. 

The  Saxons,  and  before  them  the  Britons,  were  governed 
by  the  law  of  nature,  until  William  the  conqueror  and  his 
courts  of  justice  changed  it,  and  introduced  this  primogeni- 
ture and  escheats ;  that  is,  the  eldest  son  was  to  inherit  all 
the  land,  and  that  the  parents  or  half  blood  should  never  in- 
herit. 

This  gave  grandeur  and  consequence  to  the  eldest  son, 
and  created  a  kind  of  habitual  disposition  (in  the  lower  classes 
in  imitation  of  the  higher)  to  reverence  the  eldest  son,  in- 
somuch that  it  is  nothing  uncommon  to  see  an  English  tenant 
or  shepherd,  making  a  distinction  between  his  eldest  son 
and  the  rest  of  his  children.  The  same  principles  were  im- 
bibed in  the  American  states  in  a  smaller  or  greater  degree 
before  the  revolution;  bnt  since  our  separation  have  happily 
been  generally  laid  aside  as  unjust.  Why  unjust?  Because 
the  right  ivas  self  existent^  though  long  suppressed  and  smo- 
thered by  human  written  laws.  When  nobility  became  he- 
reditary, and  the  nobles  were  the  law  makers,  it  was  not  sur- 
prising that  one  unnatural  usurpation  should  introduce  ano- 
ther to  support  it.  It  was  only  an  order  of  CI  nc'uinati  that  met 
no  opposition;   a  legion  of  honour  that  could  not  be  resisted. 

With  respect  to  the  right  of  disposing  of  property,  or 
the  right  of  alienation,  it  is  equally  self  existent,  and  wants  no 
written  or  human  law  to  create  it.  He  who  has  the  exclu- 
sive right  and  possession  of  an  article,  must  have  the  un- 
doubted right  of  abandoning  that  article  and  vesting  the  pro- 
perty in  some  other,  just  as  it  was  vested  by  honest  acquire- 
ments or  by  the  gift  or  donation  of  some  other  who  had  the 
right  whether  with  or  without. 

As  an  appendage  of  this  right  of  property,  follows  repara- 
tion of  damages  done  to  such  property,  by  any  other  person ; 
for  by  the  same  rule,  he  who  has  a  right  to  hold  a  thing  in 
exclusion  of  all  men,  has  also  a  right  to  receive  satisfaction 
for  its  use,  or  for  the  damages  it  may  receive  from  such 
others.  The  rights  of  persons  are  still  more  distinctly  seen 
and  felt  than  that  of  property,  with  the  consequent  satisfac- 
tion for  services  performed  or  damages  received:  and  it 
must  be  a  waste  of  time  to  attempt  to  illustrate  them  by  cases 
or  arguments. 

From  hence  it  will  appear,  that  the  rights  of  fiersons and 
firofierty  are  self  existent^  and  that  every  attempt  to  legislate 
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upon  them,  wherever  there  is  a  (deviation  from  the  natural 
rule,  does  but  confuse  and  obscure  that  which  was  before  clear 
and  distinct:  and  wherever  varied,  is  so  far  from  bemg  a  just 
law,  that  it  is  a  violation  of  one  that  is  natural  and  just.     It  is 
natural  enough  that  it  should  be   so ;    too  many  legislators 
like  William  and  his  Normans,  and  their  successors,  mak, 
laws  to  suit  themselves,  and  whatever  laws  may  be  made  to 
suit  unjust  men  must  only  confound  what  was  before  just,  and 
replace  it  with  what  is  unjust,  in  proportion  to  the  degrees  of 
injustice  which  inlluences  the  views  of  the  legislator,   so  tar 
will  the  deviation  from  this  just  law  of  nature  be  which  never 
varies  in  itself.  From  these  data  it  will  follow,  that  the  volumes 
of  laws,  so  much  desired  by  some,  raid  considered  as  chime- 
rical by  others,  is  written  by  the  fien  of  nature  on  the  mind  of 
man,  and  all  books  written  under  pretence  of  creating  these 
rights,  wherever  they  deviate  from  the  law  of  moral  right, 
do  but   create  wrongs,  or  confuse  what  was  right  and  clear 

before.  ^     ,  .        ,,  . 

No  doubt  some  readers  will  say  I  am  for  destroying  all  laws 
at  a  dash,  and  leaving  men  to  be  governed  by  this  law  of  na. 
ture  written  on  the  mind  of  man.  No,  my  reader;  I  am  not, 
I  am  for  leaving  vicious  institutions  to  stand  as  monuments 
of  the  wickedness  of  some,  and  the  ignorance  of  others,  until 
time  shall  convince  every  man  of  their  being  much  worse  than 
useless,  and  which  will  no  doubt  take  a  good  deal  of  time,  as 
old  ways  of  thinking  are  not  easily  thrown  off. 

I  have  already  admitted  that  laws  to  iirotect  the  enjoy- 
ment of  these  rights  must  be  made.  In  the  savage  state, 
and  among  children  of  rude  education,  it  is  by  personal  re- 
dress ;  but  in  approaching  to  civilization  in  the  former,  and 
under  good  regulations  in  the  latter,  the  redress  is  obtained 
by  application  to  the  aged,  the  father  or  parents.  In  civiliz- 
ed  states  these  are  found  not  sufficient,  and  the  mode  of  ad- 
ministering  redress  depends  on  the  legislature.  The  more 
arbitrary  the  legislator,  the  less  c^are  will  be  shewn  to  choose 
that  which  is  good.  The  interests  of  nature  are  tortured  to 
promote  that  of  power ;  in  the  east  and  most  parts  of  Europe,  a 
single  judge,  a  mere  creature  of  the  tyrant,  dispenses  what  is 
there  called  justice  ;  but  unless  uncommonly  virtuous  in  his 
mind  he  sells  the  cause  to  the  highest  bidder.  It  is  not  sur- 
prising that  at  all  the  tribunals  of  the  east  all  suitors  open 
their  cases  with  a  bribe  to  the  judge.  ^ 

In  England  we  have  seen  it  is  dispensed  much  as  with  us 

now,  but  that  it  was  formerly  very  different.     Yet  where  is 
•the  differencebetween  bribing  the  Turkish  Cadi  in  the  hrst 

instance,  or  the  lawyer  in  detail.  ^ 

The  dispensation  of  justice,  or,  the  protection  ot  property, 

ought  to  consist  of  three  distinct  parts,     A  tribunal  of  one 

or  more  judges  to  call  upon  for  redress,   with  power  to  call 
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before  it  the  parties,  witnesses,  and  triers.  If  the  complain- 
ed of,  denied  the  truth  or  justice  of  the  complaint,  it  should 
be  committed  to  these  suddenly  created  triers,  who  being  se- 
lected for  suitableness  of  character  to  the  particular  case 
committed  to  them,  would  after  an  investigation  of  the  facts, 
be  able  to  make  a  just  decision ;  which  decision  they  should 
report  to  the  tribunal,  agreeable  to  which  report,  it  should 
award  restitution,  and  issue  its  order  in  the  nature  of  execu- 
tion, to  an  executive  officer^  clothed  with  sufficient  power  to 
carry  such  reported  decision  into  effect.  This  is  believed  to 
be  the  safest  way  of  dispensing  justice,  by  keeping  them 
branches  distinct,  lest  if  united  they  should  become  corrupt; 
but  whether  the  tribunal  shall  consist  of  one  or  mariij  judges, 
the  triers  of  three  or  twelve,  or  the  executive  officer  be  call-' 
ed  sheriff  or  constable,  are  mere,  matters  of  discretional  con- 
venience and  not  essentially  material:  But  that  the  tribunal 
should  be  convenient  to  the  party,  that  it  should  be  so  cheap 
as  to  present  no  difficulty  ;  so  speedy  as  to  afford  immediate 
relief;  and  so  authorised  as  to  enable  it  to  get  at  the  whole 
truth  (upon  which  alone  a  just  decision  can  be  made,)  are 
indispensible  requisites. 

Let  us  now  suppose  that  a  single  law  was  made,  creating 
such  tiii)unal,  with  all  the  necessary  provisions  for  redress- 
ing injuries,  to  property  or  right ;  I  ask,  what  more  would 
be  wanted  ?  Vv  ill  any  m.an  say  his  property  would  be  un- 
safe, that  if  another  claimed  it,  these  triers  might  be  induced 
to  give  it  to  him,  that  if  a  tenant  got  on  his  land,  he  might 
keep  it  ;  that  if  a  debtor  owed  him  a  bond  or  account,  he 
would  be  unable  to  recover  the  money  ;  or  that  if  damages 
were  done  to  person  or  property,  or  services  rendered,  no- 
thing could  be  obtained  ?  If  he  should  ;  I  ask,  for  what  rea- 
son? Surely  not  for  want  of  all  the  provisions  necessary  to 
afford  redress,  or  for  want  of  laws  to  establish  his  several 
rights ;  the  rights  I  have  shewn,  are  self  existent,  and  self 
evident.  God  never  intended  his  creature  man,  should  be 
under  the  neces'sity  to  carry  a  written  book  in  his  pocket,  or 
a  lawyer  by  his  side,  to  tell  him  what  is  just  and  lawful ;  be 
wrote  it  on  his  mind.  Though  tyrants  have  suspended  this 
law,  to  bring  their  own  in  place  of  it,  such  as  primogenitor- 
ship,  escheats,  exclusion  of  evidence.  Sec.  Sec.  And  the  tri- 
bunal, 1  have  supposed  in  possession  of  all  sufficient  powders  to 
do  justice,  by  a  full  and  fair  discovery  of  the  truth,  from  the 
parties,  witnesses,  and  written  evidence,  (sucii  as  books, 
written  agreements,  obliga.tions,  deeds.  Sec.)  I  say,  if  any 
should  pretend  that  rights  and  property  could  not  be  safe,  he 
must  specify  a  reason  that  is  evident ;  or  that  is  probable ; 
and  not  fiy  to  possibilities,  such  as  that  the  tribunal  viay 
prove  partial,  or  refuse  to  act ;  or  the  triers  may  be  corrupt ; 
or  that  the  sheriff  may  keep  the  property  after  it  comes  into 
his  hands,  and  these  or  such  reasons,  will  apply  as   strongly 
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7101V,  as  then ;  besides  it  is  no  ground  of  argument  to  argue 
1  against  the  use  of  a  thing,  because  it  may^  by  possibility,  be 
abused.     The  revolutions  of  the  spheres  may  stop  ;   but  this 
is  no  reason  we  should  stop  providing  for  future  times. 

Perhaps  some  will  say,  this  is  a  doctrine  which  goes  to 
i  the  annihilation  of  courts  and  legislatures  both  ;  but  it  does 
:  not.  The  principles  upon  which  courts  are  requisite  re- 
main unaltered,  that  is  to  redress  grievances  both  civil  and 
criminal ;  and  legislation,  so  often  as  v^anting,  should  be 
I  employed :  such  as  in  all  matters  concerning  the  revenues, 
the  public  forces,  the  public  property,  highv/ays,  foreign  re- 
I  lations,  the  support  of  the  poor.  Besides  all  the  criminal 
I  code  and  a  number  of  minuter  regulations,  relative  to  oPiicers 
I  and  concerns  of  a  nation.  These  regulations  are  discretion- 
j  ary,  agreeable  to  the  condition  and  situation  of  a  state,  and 
I  not  permanent  and  eternal  as  those  of  rights.  Equal  rights 
1  are  eternal  and  invariable,  the  same  in  the  father,  the  same 
i  in  the  son ;  for  how  shall  my  son  acquire  a  right  which  I 
;  have  not?  If  he  does  he  must  deprive  some  others  first. 
\  Here  I  must  again  state  what  these  rights  are,  to  guard 

I  against  misapprehension  :  they  are  the  rights  of  getting  and 
'  holding,  to  his  own  exclusive  use,  his  own  honest  procunngs  ; 
and  of  protection  in  the  enjoyment  thereof;  with  the  right 
to  dispose  of  the  same  in  life.  With  life  his  enjoyment 
ceases :  but  the  same  eternal  law  has  directed  its  descent 
down  the  stream  of  nature ;  first  lineal,  next  collateral,  and 
in  defect  of  such,  to  ascend  to  parents,  and  their  collaterals, 
still  exists  ;  and  wherever  this  law  becomes  obscure  or  doubt- 
ful, it  will  be  found  proportion  ably  immaterial,  v/hether  this 
or  that  should  be  the  law. 

As  I  intend  none  shall  mistake  or  misrepresent  me,  I 
shall  here  explicitly  declare,  that  I  do  not  mean  in  these 
eternal  rights,  those  which  I  term  political ;  those  attached 
to  off\ce,  or  created  by  the  will  of  the  legislator;  neither  do 
:  I  consider  such,  as  a  violation  of  those  which  I  term  natural 
I  and  eternal ;  nor  the  necessary  contributions  to  the  national 
wants,  as  an  invasion  of  those  rights,  they  being  the  neces- 
sary submissions  and  fees  or  charges,  paid  for  the  protection 
of  the  remainder. 

However  clear  I  have  made  this  point,  that  the  rights  ot 
persons  and  property  are  laws  of  nature  :  yet  well  knowing 
how  dangerous  a  M^eapon  the  avowal  of  such  a  doctrine  is  m 
the  hands  of  men  fond  of  misrepresentation,  I  shall  support 
it  by  a  quotation  from  Blackstone,  book  I,  Section  2,  of  the 
Introduction. 

"  This  will  of  the  Maker  is  called  the  law  ol  nature. 
For  as  God  when  he  created  matter  and  endued  it  with  mo- 
tion, established  certain  rules  for  the  establishment  of  that 
motion  ;  so  when  he  created  man,  and  endowed  him  with 
free  will  to  conduct  himself  in  all  parts  of  life,  he  laid  down 
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certain  immutable  laws  of  human  nature,  whereby  that  free 
w  ill  is  in  some  degree  ix^gulatcd  and  resti*ained,  and  p;avc 
him  also  the  faculty  of  reason,  to  discover  the  purport  of 
those  laws.  The  Creator  being  a  Being  of  infinite  wisdom, 
he  has  laid  down  only  such  laws  as  were  founded  in  those 
relations  of  justice,  as  existed  in  the  nature  of  things,  antece- 
dent to  any  positive  precept.  These  arc  the  eternal  causes  of 
good  and  evil,  which  he  has  enabled  human  reason  to  disco- 
ver, so  far  as  they  ai^e  necessary  for  the  conduct  of  human 
actions.  Such  among  othei*s  are  these  principles  that  wt 
should  live  hcnfstbj^  skjuld  hurt  v.o  bcduy  and  should  render  to 
every  one  his  due. 

"  But  if  the  discovery  of  these  first  principles  of  the  law 
of  nature,  depend  only  on  the  due  exertion  of  right  reason, 
and  could  not  otherwise  be  obtained,  than  by  a  chain  of  me- 
taphysical disquisitions,  mankind  would  have  wanted  some 
inducement  to  have  awakened  their  enquiries,  and  the  greater 
part  of  the  world  would  have  rested  conterted  in  mental  in- 
dolence and  ignorance,  its  inseparable  companions.  As 
therefore  the  Creator  is  a  being,  not  only  of  infinite  power 
and  wisdom,  but  also  of  infinite  goodness,  he  has  been  pleas- 
ed to  contrive  the  constitution  of  humanity,  that  we  should 
want  no  other  prompter,  to  enquire  after  and  pursue  tht 
rule  of  right,  but  only  our  or.'n  self  love*  that  universal  prin- 
ciple of  action.  For  he  has  so  insepai"ably  interwoven  the 
laws  of  e<'err:ai  Justiee  with  the  happiness  cf  eaeh  individual^ 
that  the  latter  cannot  be  attained  but  by  observing  the  former, 
and  if  the  former  be  punctually  obeyed,  it  cannot  but  in- 
duce the  latter.  In  consequence  of  such  mutual  connection 
of  justice  and  human  feUcity,  he  has  not  perplexed  the  law 
of  nature,  with  a  multiiude  of  abstracted  rules  and  /}reee/:rsy 
referring  merely  to  the  fitness  or  unfitness  of  things,  as  somt 
huw  x^aiTily  surmised;  but  has  gi*aciously  reduced  the  rule  of 
obedience  to  tlie  one  paternal  precept,  *  That  man  should 
pursue  his  own  true  and  substantial  happiness.'  This  is  the 
foundation  of  what  we  call  ethics,  or  natural  law. 

"  This  law  of  nature  being  coeval  with  mankind  and  dic- 
ll^ted  by  God  himself,  is  ofcoui'^e  superior  in  obligation  to 
any  other.  It  is  binding  over  all  tlie  globe,  in  all  countries, 
at  all  times:  no  human  laws  are  of  any  validity,  ifconirary 
to  this  :  and  such  of  them  as  are  valid,  derive  their  authori- 
ty, mediately  or  immediately  fixMuthis  original." 

Let  us  i:ow  apply  these  principles.  The  Saxon  laws 
appear  to  have  been  those  laws,  self  existent  in  tiie  mind  of 
every  man,  and  the  tribunal  or  triers,  neighbours  and  friends, 
(not  relations)  and  the  administration  cheap,  speedy,  and 
brought  home  to  every  man's  door.  The  Normans  changed 
those  Iav,*s.  by  burying  them  under  human  laws,  to  suit  the 
rapacity  and  the  security  of  conquerors — the  lands  instead 
of  descending  equally  descended  to  the  oldest  son  only  :  and 
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lo  enrich  the  crown,  before  it  should  ascend  or  pass  to  a  half- 
brother,  it  should  escheat  to  the  king  ;  a  crimmai  instead  of 
an  opportunity  to  shew  his  innocence,  was  refused  the  benefit 
of  witnesses, — the  tribunals  instead  of  beinj^  (according  to 
law-language)  brought  home  to  every  man's  door,  was  brought 
home  to  the  judge's  door,  at  Wcstmincter  only  ;  where  these 
judges  and  lawyers  contrived  a  thousand  human  finesses  and 
intricacies,  and  among  them  the  shuttin;.^  out  truth,  if  not 
of  a  particular  kind,  which  at  length  buried  the  law  oi  na- 
ture so  dictated  by  God,  under  an  immense  pile  of  human 
trash  ;  which,  agreeably  to  lilackstone,  ought  to  have  no  vuli- 
iiity;  but  for  which  both  the  English,  and  we  Americans, 
Iiave  to  pay  immense  sums  to  professional  ^?ia'ero-  of  justiie 
Liniong  this  confused  pile  ! — a  pile,  purposely  throwi  over 
what  would  appear  clear  and  palpable,  if  such  trash  was  en- 
tirely removed.  Our  remedy  then  must  be,  by  remcrving  the 
truHh^  and  restoring  the  Saxon  tribunals,  or  such  other  as  are 
founded  on  the  self  same  principles,  to  wit,  full  and  free  en- 
quiry into  truth,  cheap,  speedy,  and  safe  decisions,  and  them 
near  home. 

By  the  foregoing  quotations  from  Blackstcne,  it  would 
appear  as  if  he  meant  to  condemn  all  human  law ;  and  yet 
afterwards  wc  find  him  passing  high  encomiums  on  the  laws 
of  England  and  her  administration  of  justice.  This  however 
is  not  extraordinary  :  he  wrote  by  afifioint merit ^  as  an  acade- 
mical professor :  his  duty  was  to  inculcate  the  study  of 
the  prevaling  institutions :  his  office  as  judge  of  the  Com- 
mon Pleas,  required  at  least  an  culogium  on  the  la^tvs  he  'was  to 
ad7ninister ;  and  his  salary  attached  him  to  Xh^  government^ 
upon  which  that  salary  depended.  But  we  certainly  under- 
stand Blackstone  as  correctly  agreeing  with  us,  in  the  main 
point,  that  of  the  law  of  nature;  having  sufficiently  establish- 
ed personal  rights,  and  the  rights  of  property ,  and  that  no 
human  laws  are  requisite  to  discover  those  rights.  But 
with  regard  to  things  in  themselves  indifferent)  the  case  is 
entirely  altered. 

It  is  in  the  same  light  we  arc  to  take  what  Blackstone 
says,  of  law  being  preferable  to  justice,  or  equity,  at  the  close 
of  the  second  section,  where  he  says — "  law  without  equity, 
though  hard  and  disagreeable,  is  much  more  desirable  than 
equity  without  lav/ :  which  would  make  every  judge  a  legis- 
lator,  and  introduce  the  utmost  confusion,  as  there  would 
then  be  almost  ss  many  rules  of  action  as  there  were  dif- 
ference of  capacity  in  the  human  mind."  Were  this  true, 
then  he  has  before  said  falsely,  "  such  among  others  [prin- 
ciples of  the  law  of  nature]  are  these  principles  ;  that  "cve 
should  live  honestly,  should  hurt  no  body,  and  should  render  to 
every  one  his  due,' 

Now  if  the  principles  of  the  law  of  nature,  so  dictated 
by  God  himself,   doth  dictate  to  us  to  render  every  man  his 


xvii  APPENDIX. 

due,  upon  what  ground   can  Mr.   Blackstone    say,    "  ever) 
judge  would  become  a  legislator,   and  confusion  would  en- 
sue I"     If  one  of  the  positions  it  must  be  the  last.     Becausei 
we  find  this  same  Blackstone,  at  all  times  praising  and  com- 
mending the  ancient  Saxon  law;  that  unwritten  law,  derived-^ 
from  the  highest  antiquity  without  writing,  and  vvhich  shews; 
beyond  dispute,  that  every  people  are  not  only  capable  of  de- 
ciding equitably,   without  law   and  without  confusion ;  but' 
that  it  is  the  equity  of  the  laws,  and  the  simplicity  of  their . 
administration   that  makes   them   to   be   prized.     All    laws 
ought  to  be  just^  and  every  one  not  just  had  a  beginning  and 
must   have  an  end,  before  justice   can  be  done ;  but  those 
which  are  equit?wble  and  just  are  eternal,  though  they  m.ay  for 
a  time  be  interrupted  by  human  depravity  or  cunning.  ' 

It  is  easy  to  draw  from  Blackstone,  in  like  manner,  the 
highest  encomiums  in  favour  oi  jury  trial  as  practiced  in 
England;  and  to  make  him  again  so  far  contradict  himself," 
as  to  shew  that  it  is  imperfect  in  some  very  material  points. 
This  great  feature  of  defects,  appears  in  its  departure  from 
the  simple  principles  of  the  Saxon  jury,  which  was  in  prin- 
ciple and  practice  precisely  similar  to  reference  ;  disagreeing 
only  in  number;  v^^here  all  men  must  agree,  that  in  point  of 
number,  reference  is  an  improvement.  But  upon  close  at- 
tention to  Blackstone,  he  establishes  the  same  points.  He 
eulogises  jury  trial,  but  then  it  is  in  opposition  to  fiermansnt 
judges  to  decide  the  laws  and  facts  :  so  do  we.  Hecommends 
it  as  infinitely  preferable  to  trial  by^r^,  nvater^  battle,  or  other 
s lifter itition ;  so  do  we.  But  he  says  it  is  defective  in  "the 
want  of  a  compleat  discovery  of  the  truth,  by  the  oaths  of  the 
parties,"  so  do  we.  He  charges  "  the  pleadings  and  rules, 
as  the  finesse,  and  subtilties  of  the  Norman,  pries-thood, 
lawyers,  and  that  equitable,  substantial  justice  was  for  a  long 
time  totally  buried  under  these  narrov/  rules  and  fanciful  nici- 
ties,  too  much  of  which  still  remain;"  so  do  we.  He  calls 
arbitration  or  reference,  "  peaceable  do?nestic  tribunals,  more 
competent  to  settle  matters  of  diificulty  thpai  Jury  trial ;"  so 
do  we ;  and  if  able  to  settle  difficult,  surely  such  as  are  not 
nifficult,  and  therefore  ought  to  be  prefered 

In  this  way  therefore,  we  clearly  establish  by  Black- 
stone himself,  both  our  doctrine  of  a  natural  lav/,  and  that 
law  guiding  arbitration,  and  all  men  untrammelled  by  hu- 
man legislators,  more  correctly  and  more  safely,  as  a  secu- 
rity of  property,  than  the  unwieldy  machinary  of  folio  vo- 
lumes, the  precedents  of  days  of  ignorance  and  darkness,  and 
a  jury  trial  with  learned  judges,  ingenious  lav/yers,  and  arti- 
ficial metaphysical  pleadings,  and  narrow  rules.  To  which 
we  add,  that  the  situation  of  a  jury,  penned  up  and  nvatched 
like  criminals;  is  neither  consistent  with  the  dignity  of 
freemen,  nor  their  prescribed  task,  an  evidence  of  imputed 
talents  or  virtue. 
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SOME     ACCOUNT     OF 

THE  DJjXISH  TRIBU.YAL  OF  CONCILIATION^". 

From  Carteau's  "  Tableau des  Etats  Danois." 

THE  Tiibunai  of  Conciliation  established  since  one  thou- 
sand seven  hundred  and  ninety -five,  is  composed  of  the  most 
intelligent  and  respectable  men  in  the  vicinage  ;  and  its  ses- 
sions are  private.  It  is  competent  to  determine  upon  a  great 
number  of  civil  questions ;  and  if  both  parties  agree  to  the 
arrangement  proposed  by  the  court,  its  decree  is  registered, 
and  has  legal  authority.  If  the  parties  cannot  be  brought  to 
agreement  by  the  a.niicable  interference  of  the  mediators, 
they  are  at  full  liberty  to  prosecute  their  suit  in  a  court  of 
justice.  All  the  proceedings  of  the  Tribunal  of  Conciliation 
are  upon  unstamped  paper;  and  they  cannot  be  protracted 
longer  than  fifteen  days  in  the  country,  and  eight  days  in  the 
towns,  unless  both  parties  agree  to  a  longer  delay.  The 
expences  -xyhich  do  not  exceed  three  shillings,  are  not  paya- 
ble but  in  case  of  reconciliation.  During  the  three  years 
preceding  this  institution  there  came  before  the  courts  of 
law  25.521  causes:  and,  for  the  three  years  following  9,653, 
making  the  astonishing  difference  cf  ffteen  thousand  eight  hun- 
dred and  sixty  eight  law  suits.  The  idea  of  this  court  was 
taken  from  the  Dutch^  ainovg  nvhom  it  likewise  firodiiced  the 
mostjiapfiy  effects.  And  when  we  consider  what  an  impor- 
tantjone  it  is,  that  there  should  be  time  for  disputes  to  cool ; 
the  strong  probability  there  is,  that  four  or  Ji've  imjiartial  men 
from  the  vicinage  will  take  a  view  of  the  case,  and  the  reluc- 
tance that  any  man  must  feel  to  embark  his  reputation  and 
property  in  opposition  to  their  opinion,  v/e  cannot  entertain 
a  doubt  of  the  beauty  and  importance  of  the  invention.  It  is 
hardly  possible,  that  should  be  but  justice  which  satisfies  both 
parties  ;  and  this  species  of  mediation  has  no  validity  but 
upon  such  condition.  It  is  curious,  too,  to  remark  how  much 
\k^^  progress  of  rancour  obstructs  the  natural  sense  of  justice  \ 
it  appears  that  plaintiff  and  defendant  were  both  satisfied  in 
15,868  causes  that  had  come  on  to  a  regular  hearing;  had  the 
parties  been  enflamed  by  the  exfience  and  publicity  of  the 
quarrel,  we  doubt  if  there  would  been  one  single  man  out  of 
the  whole  number  that  would  have  acknowledged  that  his 
cause  was  justly  given  against  him. 
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PASSMORE's  CASE. 


1  HE  cp.se  of  Passmore,  is  peculiarly  connected  witl 
the  subject  of  this  pamphlet,  as  it  arose  out  of  an  arbitration. 
Nor  is  it  in  its  subsequent  consequences  of  light  importance,! 
as  it  exhibits  the  practice  of  the  courts  and  the  bar,  in  a  man^ 
ner  that  leaves  in  the  shade,  the  most  despotic  and  corruptj 
governments. 

Passmore,  by  industry  as  a  mechanic,  had  acquired  moj 
ney  with  which  he  commenced  more  enlarged  mercantile 
transactions ;  and  had,  according  to  the  practice  of  mer-j 
chants,  employed  various  underwriters  to  cover  the  risques 
of  his  adventures  and  his  vessels  at  sea:  One  of  his  vessels 
suffered,  and  upon  application  to  the  insurers,  all  of  thei 
but  one  house,  agreed  to  pay  to  the  amount  of  their  severe 
subscriptions  on  the  policy  of  insurance. 

The  firm  of  the  underwriters  that  refused  to  pay,  it  ap- 
pears prevailed  upon  the  rest  to  suspend  payment  also.  Af-j 
ter  remaining  unpaid  seven  months,  Passmore  notified  thei 
that  he  must  institute  an  action  for  the  recovery  of  the  claim 
upon  which  one  of  the  firm  of  the  defaulting  underwriters 
proposed  submitting  the  case  to  arbitrators;  to  which  Pass-i 
more  agreed,  and  a  rule  of  court  for  an  amicable  action  was 
obtained  about  the  1 3th  of  July,  1802,  the  rule  declaring  th< 
award  to  be  absolute.  After  aome  procrastination  on  the 
part  of  this  underwriter,  an  award  was  given  in  favor  of  Pass-j 
more,  against  all  the  underwriters,  on  the  6th  of  August  fol^ 
lowing  ;  each  of  them  having  agreed  to  this  course.  Foui 
of  them  paid  immediately  on  the  award,  another  became 
bankrupt.  The  original  objector  refused.  From  the  instil 
tution  of  this  arbitration  to  the  close,  the  supreme  coui 
had  not  sat ;  an  execution  was  issued,  and  a  levy  of  th< 
goods  of  the  underwriter  made  in  eighteen  days  after  the 
award. 

By  the  rules  of  the  supreme  court,  exceptions  may  be 
taken  within  four  days  against  any  judgment.  In  this  cas( 
none  was  filed  in  that  time;  but,  in  thirty  days  after  th< 
award,  and  fourteen  after  levy  on  CKecution,  the  underwri^ 
ter  filed  exceptions. 
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Passmore,  who  knew  nothing  of  this  procedure,  had,  on 
the  8th  of  September,  gone  to  the  coffee  house,  and  posted 
up  a  vindictive  paper,  publishing  the  conduct  which  he  ex- 
perienced at  the  hands  of  the  defaulting  underwriters ;  this 
practice  of  posting  defaulters,  is  usual  on  the  exchange  in 
London,  upon  similar  occasions.  U}X)n  the  ground  of  this 
publication  by  Passmore,  and  the  oath  of  two  persons,  a 
motion  was  made  in  the  supreme  court,  and  Passmore  was 
summoaed  to  appear  upon  a  rule,  to  shew  cause  why  an 
attachment  should  not  issue  for  a  contempt  of  court.  The 
alleged  contempt  was  the  posting  up  the  paper  in  the  coffee 
house. 

On  the  appearance  of  Passmore,  he  was  accosted,  with- 
out any  previous  examination  of  witnesses,  by  the  chief  jiis- 
tice^  and  told  that  he  was  guilty  of  an  enormous  libel  on 
the  characters  of  two  gentlemen,  (the  defaulting  underwri- 
ters) and  desired  to  prepare  to  make  them  an  apology. 
Passmore  referred  his  defence  to  his  counsel,  protesting 
against  the  illegality  of  an  anticipated  condemnation  by  the 
court,  and  without  even  the  specification  of  any  charge  against 
him.  He  desired  that  interrogatories  should  be  filed  in  the 
usual  way, which  was  at  first  opposed,  but  at  length  granted, 
and  he  was  bound  over  to  attend  court  from  day  to  day. 
Answers  were  given  by  Passmore,  on  oath,  by  which  he 
appears  to  ha.ve  completely  exonerated  himself  from  any, 
even  the  remotest  disrespect  towards  the  court,  and  the  court 
it  appears,  acknowledged  such  to  be  case.  After  attending 
from  day  to  day,  from  the  8th  to  the  28th  of  December, 
1802,  he  was  on  this  day  called  on  by  the  court,  to  know  if 
he  had  done  any  thing  in  the  way  of  apology,  which  he  said 
he  had  not. 

He  was  then  told  he  was  very  obstinate,  that  the  court 
had  waited  so  long  that  he  might  have  an  opportunity  of 
becoming  less  refractory,  and  that  the  court  might  thereby 
be  enabled  to  mitigate  the  severity  of  the  law,  but  that  sen- 
tence must  then  be  pronounced,  which  was  that  he  should 
be  committed  to  jail  for  30  days,  pay  a  fine  of  50  dollars, 
and  all  the  costs  of  prosecution — which  was  carried  into  ex- 
ecution accordingly.  At  the  expiration  of  his  imprison- 
ment, Passmore  carried  his  complaint  before  the  legislature  of 
Pennsylvania,  and  upon  a  hearing  of  the  v/hole  case,  the 
House  of  Representatives  deemed  the  conduct  of  the  judges 
arbitrary  and  meriting  impeachment;  and  it  appears  they 
are  to  appear  before  the  legislature  in  the  present  session. 

But  the  consequences  of  the  first  wrong,  and  the  eva- 
sion of  the  award,  and  the  imprisonment  of  Passmore,  did 
not  end  with  the  impeachment  that  grew  out  of  it. 

Some  months  after  Passmore  had  made  his  complaint 
against  the  judges,  the  award  of  the  arbitrators  in  the  ori- 
ginal case  of  the  defaulting  underwriter  was  taken  up,  upon 
the  exceptions,  which  had  been  filed  26  days  after  the   legal 
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time — and  the  award  ivas  set  aside,  without  any  motion  for  t 
rule  to  shew  cause,  which  might  enable  PasSmore  even  to  * 
argue  his  case  I  Nor  did  it  even  stop  there  : — The  bench 
and  bar  appear  to  have  made  it  a  common  cause  and  per- 
haps no  history  can  afford  an  example  of  a  more  afflicting 
and  lamentable  course  of  proceeding  then  was  pursued  un- 
der the  sacred  names  of  justice  and  law ! 

A  presentment  was  made  before  the  grand  jury  of  the 
circuit  court  of  the  United  States,  in  which  Passmore  was 
•accused  of  wilful  and  corrupt  perjury,  and  such  was  the  in- 
gemdty  of  the  prosecutors,  that  a  bill  of  indictment  was  ac- 
tually found. 

Passmore's  suit  at  arbitration,  was  decided  by  award  on 
the  6th  of  August  1802. 

He  was  imprisoned   on  the    28th  of  December,    1802. 

He  presented  his  complaint  to  the  legislature  against  the 
judges  on  the  25th  February,  1803. 

And  this  prosecution  for  perjury,  was  commenced  oi^ 
the  11th  April,  1804. 

The  foundation  of  this  prosecution,  was  the  evidence 
given  by  Passmore  before  the  commissioners  of  bankruptcy, 
on  the  20th  September,  1803,  in  which  he  declared  on  oath— • 
"  That  he  owned  a  certain  brig  called  the  Abigail,  about  the 
end  of  the  year  1799,  and  ceased  to  ov/n  her  in  the  year 
1800." 

It  was  attempted  to  be  proved  by  the  attorney  general, 
that  though  Passmore  had  SAVorn  to  his  having  been  the 
owner  of  this  vessel,  he  never  had  been  the  owner.  And 
thia  was  the  issue,  upon  which  a  bill  of  indictment  was  found. 

The  evidence  upon  which  the  grand  jury  found  the  bill, 
was  plausible,  for  although  our  courts  admit  of  the  examina- 
tion of  the  defendant  as  well  as  plaintiff,  none  in  behalf  of 
the  defendant  was  called. 

On  the  trial  how^ever,  the  instrument  or  piece  of  writing 
upon  which  the  grand  jury  were  induced  to  find  a  true  billy 
was  produced,  in  the  hand  wa-iting  of  Phineas  Daniel,  a  Jew 
mei^hant  of  Philadelphia,  of  which  the  following  is  a  copy  : 

Philadelfihia,  Feb.  27th,  1800. 

*SkReceived  of  Phineas  Daniel  one  hundred  dollars  in  his 
*•  note  over  and  above  the  first  cost,  and  all  expenses  paid 
"  me,  for  the  brig  Abigail,  since  I  bought  her  of  Gamble  and 
*'  Helmuth,  as  per  bill  of  sale,  in  consideration  of  the  above, 
'^  I  have  chartered  to  him  the  said  brig,  for  his  sole  use  and 
''  benefit  for  the  term  of  10  years  next  ensuing,  he  paying  all 
'-^  expenses  incurred  by  the  brig;,  during  the  above  term,  as 
^'  witness  my  hand, 

THOMAS  PASSMORE." 
"  Witness 

''  Matt^et/  Whitehead,  Jun.'* 
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•  The  witnesses  on  the  trial  on  the  part  of  the  prosecu- 
tion, were  this  P.  Daniel,  in  wliose  hand  writing  was  the  above  j 
James  Gamble,  one  of  the  former  owners  of  the  Abigail : 
and  Samuel  Williams,  who  had  been  a  clerk  of  Passmore. 
The  attorney  general  produced  the  original  of  the  above 
paper,  and  to  its  verity  Daniel  rnade  path.  Passmore  de- 
clared he  had  never  before  seen  that  ov  any  such  paper,  and 
declared  it  to  be  a  forgery,  challenging  the  attorney  general 
to  produce  the  witness  whose  name  was  written  at  the  bot- 
tom of  it. 

To  this,  the  attorney  general  replied,  that  the  witness 
,could  not  be  fbund,  that  he  was  believed  to  be  deceased,  or 
had  left  the  country  three  or  four  years. 

James  Gamble  proved  that  Daniel  had  bargained  for  the 
brig  Abigail  with  him,  but  made  no  purchase;  that  Passmore 
entered  into  a  contract,  and  paid  him  for  the  brig,  and  that  a 
bill  of  ?ale  was  accordingly  made  out  to  Passmore,  who,  he 
believed  and  understood,  had  a  legal  right  in  the  vessel. 

The  evidence  of  Williams  had  no  weight  in  the  question. 
It  v/as  urged  on  the  part  of  the  defendant,  Passmore,  that 
Daniel  was  a  person  whose  oath  was  not  to  be  believed;  that 
he  had  been  detected  before  the  commissioners  of  Bankrupts 
in  an  attempt  to  impose  on  them  a  forgery  as  a  valid  note  ;  and 
that  in  the  course  evenof  the  then  trial  he  had  perjured  him- 
self, as  related  to  the  purchase  of  the  vessel  from  Gamble  and 
Helmuth.  The  charter  party  was  also  produced,  from  which 
appeared,  that  instead  of  Passmore  chartering  the  vessel  from  it 
Daniel,  the  latter  had  actually  chartered  the  very  vessel  for  a 
voyage  to  Bristol  and  back,  from  Passmore  ;  and  that  Pass- 
more  had  sued  Daniel  for  the  amount  in  a  general  account, 
wiierein  the  balance  due  by  Daniel  to  Passmore,  was  14,500 
dollars,  and  that  this  suit  had  been  brought  against  Daniel 
eighteen  months  before  the  present  suit  had  been  instituted 
against  Passmorco 

After  arguments  for  two  days,  the  jury,  without  going 
out  of  the  box,  gave  an  unanimous  verdict  of  not  guilty. 

Since  this  extraordinary  prosecution,  it  appears,  that  Mr. 
Whitehead,  the  alleged  witness,  lives,  and  has  constantly 
lived  for  several  years,  as  a  merchant  of  credit  in  New  York  ; 
and  he  has  voluntarily  gone  before  a  notary,  and  made  oath, 
that  he  never  saw  Passmore  sign  the  paper  in  question,  nor 
any  other;  nor  did  he  ever  witness  any  paper  which  Pass- 
more  had  signed. 

P'urther  it  appears,  that  Whitehead,  jun.  the  alleged 
subscribing  witness,  has  come  to  Philadelphia  from  New 
York,  and  made  a  demand  of  the  paper,  or  a  view  thereof; 
but  he  has  been  denied  either  the  [possession  or  the  view  of 
the  paper,  upon  which  Daniel  would  be  subjected  to  a  prose- 
cution for  forgery  and  perjury. 

As  the  court  did  not  commit  Daniel,  Passmore,  upon  his 
^c^uittal,  found  it  to  be  his  duty  to  the  public  and  himself, 
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not  to  suffer  Daniel  to  escape,  and  on  the  23d  April,  had  Tiir^ 
accordingly  arrested  by  a  warrant  from  Michael  Hillegas, 
Esq.  and  apprized  the  attorney  general  thereof ;  and  present, 
ed  a  statement  of  facts  which  he  was  ready  to  verify ;  but  the 
attorney  general  refused  to  have  any  concern  in  the  prosecu- 
tion of  Daniel  for  perjury  and  forgery  tho'  he  had  prosecuted 
Passmore ;  and  declared,  that  if  the  alderman  should  bring 
the  matter  before  court,  he,  as  attorney  general  would  not  pre- 
sent a  bill  to  the  grand  jury,  unless  Passmore  would  swear 
positively  that  Daniel  had  committed  the  forgery  and  per- 
jury. To  wfiich  Passmore  answered,  that  he  would  be  sworn 
to  the  facts,  that  it  was  the  provmce  of  the  court  and  the 
jury  to  determine,  whether  the  facts  amounted  to  perjury 
and  forgery  or  not.  The  attorney  general  then  said,  he  ne- 
ver would  send  a  bill  before  the  grand  jury,  and  Passmore, 
failing  to  obtain  justice,  was  compelled  to  let  Daniel  escape. 
This  case  altogether,  holds  up  a  terrific  picture  of  the 
danger,  to  which  the  citizens  are  exposed,  whenever  they 
dare  resist  the  courts,  the  lawyers,  their  relatives,  or  their 
clients.  It  shews,  that  every  curb  which  can  be  fixed  upon 
this  many  headed  monster,  is  necessary  to  the  security  of 
the  people  and  their  liberties. 


Extract  from  the  last  gviil  and  testament  cf  General  Washin^ion. 

IN  this  construction  of  this  my  last  luill  and  testameni, 
it  will  readily  be  perceived,  that  no  professional  character  has 
been  consulted,  or  has  had  any  agency  in  the  draught ;  and 
altho'  it  has  occupied  many  of  my  leisure  hours  to  digest,  and 
to  throw  it  into  its  present  form,  it  may,  notwithstanding 
appear  crude  and  incorrect — but  having  endeavored  to  be 
plain  and  explicit  in  all  the  devises,  even  at  the  expense  o£ 
prolixity,  perhaps  tautology,  I  hope  and  trust,  that  no  disputes 
will  arise  conccx'ning  them  ;  but  if  contrary  to  expectation, 
the  case  should  be  otherwise,  from  the  want  of  legal  ex- 
pression, or  the  usual  technical  terms,  or  because  too  much 
or  too  little  has  been  said  on  any  of  the  devises,  to  be  conso' 
nant  with  law,  my  will  and  direction  expressly  is,  that  all 
disputes  (if  unhappily  any  should  arise)  shall  be  decided  by 
three  impartial  and  intelligent  men,  known  for  their  probity 
and  good  understanding — two  to  be  chosen  by  the  disputants, 
each  having  the  choice  of  one,  and  the  third  by  those  two ; 
which  three  men  thus  chosen,  shall,  unfettered  by  law  or 
legal  constructions,  declare  the  sense  of  the  testator's  inten- 
tions ;  and  such  decision  is,  to  all  intents  and  purposes,  to  be 
as  binding  on  the  parties  as  if  it  had  been  given  in  the  Su- 
preme Court  of  the  United  States.      In  witness  &c.  Sec. 

(siGi^ED)  .  GEO:  WASHINGTON. 
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